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DE PIGNORIBUS ET HY-
pothecis, .

THESIS PRIMA.
Lenorum &amp; hypothecari materiam late admo.
dum patere, &amp; jucundam ee acfrequentifima,
quotidiana edocet exberientia: Siquidem nullus
ef iniure contrattus , nulla conunentio „cui non
pofßitpigmoris-obligatio accedere a. Quandoe-
rim debitoribus non efl in promptu; quo debi-

_- tum exolnant,adfecuritatemcontradtus Pigno-
raintercedunt D , quibus tutiusefl ihcumbere ,quämperfonac,

a) I res hypothece. 5. de pignorib. &amp; hypoth. Hotom.adtit.depi.
gnorib. &amp; hypoth. fol. 24. b) $. ult. Inft. quib.mod.re contrah. oblig.
V Vefenb.in parat. ff.de pigrior, act, n.2..C)$.unde conftat. 14. Inftit, de
oblig.que ex delic.nafc.l.plus cautionis.25.de reg.iur. ;

IL

Est autem pienus (ve hypotheca (que.qud ad effettum drufümi-
dem Jonant) a res amnis creditöriin vicem &amp; fecuritatem debitiprin-
6ipalis Obligata b. Ha voces quandog, fienificant improprie ipfam com.
uentionem c,quandod, ins illnd,gquodin re huitfmmodi habemtus d.

a) d.l.res hypothece.s.$. pen.de pignorib.&amp; hyporh. b)$.item Ser-
ulana. 7. verfnam pignoris.Inft.de action. Donelintrac.de pignor.&amp;
hyporh.cap. 2. c)1.1.$. ult.de pact. "d)l.4. ibi,contrahitur hypotheca
pe£pacturn,de pignor.&amp; hypoth.J.1in princ.de pignor,act.l2.C. que
res pign.oblig.pofl.

HL
‚ Propriüfeme loquendo „pianus cr hypotheca differunt , ut hat dica-

Zur CU res ipfa non Fraditur ‚ed alas ,etiam nuda conutntione obli-.
gatur ; illnd verd quando creditor in poffefßione conflituitur a, Indeg,
ereditur pignus diiiapugno., quod quali de mann in Manum Frans-
feratur b.

. a) d.$.item Seruiana.Inft.dea&amp;ion. Lfi rem. 9.5. roprie.pignus.dePignor.adt, bikpiehez eg pienus.deverbon.anifle,
iA. IHL.PI-:



. IE.

‚ Pignis (generaliter acceptum) ef exprefum &amp;tacituma. Expref:
[um efl connentionale, aut non connentionale b, Conuentionale,guod
abipfo debitore expreffa interneniente conuentione con ituitür c.

a) } pen. &amp; tot. tit.in quib. caufl pign.velhypothec. tac. contrah.E
quamvis.3.C.eod.l.item 4.de pa, Cuiac.in parat.ff,inquib.cauff.pig.
velhyporh.tac.contrah, b)Lult.C.de prztor.pign. c)d.Lpen.ibi, qua,
exconuentione manifeftarii pignoris. in.quib. cauff, pig. vel hypoth,
tac.contrah.d.l.1.in princ,de pign.act

V-.

Hincpignus quoddamgenerale cft,quoddam fpeciale.
L1.&amp; Lobligatione.6.depign.&amp; hypoth.l.rei creditor. 17.C.de dif-

tract.pignor.Dom. Vulr.lib.1.Iuräprud.cap.33.11.48.
VL .-

Generale ef omnium bonorum debitoris „5 hoc interdum prafin.
Fium tantum , non etiamfuturorum ‚interdum indifinite,cr corum
que prefintiafünt Cr eorum quefuntfütura a, EXceptis ilis,que qui
vertfimiliter opfsgnoraturus nonfuiffet D.

a) d.Ln b)dl6.8&amp; feqg.de pignorib.&amp; hypoth. Vult.d:loco.
VIL

Specialis pignoris comflitutiofit,cnm(pecialiter Cr nominatim certe
vespignortobligantur ; quo cafü nihil amplins oppignoratumeffe intel.
Gigitur;quamid,de quo (pecialiter conuerıt. Sn

dl.nin princ.L.&amp; quz nondum:15.$.quod diGtur.de pign.&amp; hyp.
‚VILL nn .

Nihilominus tamen ea,qua reiobligate accedünt,velinde Haftun-
tur ‚pignoris inre tenentur , ut fifundoperallanionem quid acerenerit
a‚autproprietati nude ufüsfruckıes acce[ferit D. Item illa quaex re oppi-
gnoratafücrint nata, utPartus ancillarum c, fietds pecorum d, &amp;fru-
tus prediorum c. | .

a) 1.6 fundus16.in princ. de pign.&amp; hypoth. b)l ficonuenerit, 18.
$.firnuda.de pign.act. c)L.£deinuflor.26:$.ult, L.Paulus.29.$.1. de pign.&amp;
hypoth. I. ı. C.de part. pign. &amp; ibi Cuiac, in parat. idem ad Paul. lib.%
(ent.tit.s.d)Lgrege pignori.13.in princ.de pign.&amp; hypoth.e)Lquamvis.3.C.in quib.cauft pig.tac.contrah.

/ X. Nom:



Nor conuentionale conflitnitur vel magiffratis anttoritate , wel
teflatorisa. Amagifratu conflitutum vel pratorium ef bh, velindi-
eialec. -

a) Lnon ef mirum.26. de pign.ac, b)l. ult, €. de pr£tor. pign. €)
tot.tit. C:f in caufliudic.pign.capt.Gr,Dd.in l, a diuo Pico. 15.$.inven®
ditione.de re indic,a pretorio pignore diftinguituriudiciale,ut often-
dit Cuiac.lib.s.obferu.cap.3o. &amp; in parat. C.1ıin caufl. iudic. pig.capt:
fit.facıl.2:C.quiporlor.i:; pign.habeant.Diflentiunt Donel. d.trac.de
pignor.&amp; hypoch.cap. s.Balduin.eod,tradt.cap. 8, Pettus Vanderan, in
prolegom.de Prinileg,creditor.cap. Is,

Hoc ad exequendam fententiam defimitivans in cauflam indicatt,
ex condemnati bonis ab executöre iuffu cs andkoritate magiffratus a
extraordinem b captitur ludproptercontumaciam rei neg,foluenti$,
ned, refpondentis , eg, cäteNiIS miloin poff(tomem atttreC ex iure_
Pratorio d comflituitur. Hoc capitar tantum ex bonis indicatt,ilnd da:
furetiam adnuerfus debitorem non indicatum 0.

:a)l.ı. &amp; tot.tit. TC. fin caufliudic. pign.capt.fit, &amp;ibi Cuiac.inpar.L
fiplus 74.$.1. de eui&amp;. Hotom. ad tit. de pig. &amp; hypoth. fol.11.Citiac.d,
lib.s.cap.30. b)l.üpignora, so. de euiction. c) 1.2: C,de pretor.,pign,
&amp; ibiCuiac.in parat. Lmifloaz, pro empt.L.3.$.pignerti.dereb.eor.-qui
fabtut.furtd)L 3:C. ut in poflelionem legat. Cuiac.d. lib.$: cap. 30,
Menoch, de recup: pofleil remed.ı2. n. 17. e) Cuiac. in parat, C. fin
cauflindic. pig.capt.fit. Vult.d.10co n.29.

. &amp; gi O X ® 8.

 Iuffü teflatoris conflitniturpignus’, cur tefator remaliguam (na
creditoripieneri effe inbet.”
 d.Lnon eft mirum.26.de pign:ac.Lenm hi. 8,8. Guni.15. verfic.nam

nec pignüs,de tranfadt.Lfundus,9.de annu.Jegat.

Scquitur nunc ex ordinepignius Facitum,ipfo inrefeu legefie homi-
Bm opera quodinducitür velexprafümpta voluntate ; velfingnlart
fauorefenprinilegio. . ,

Kunic.$.8ut plenius.C ‚de rei uxor. act. 1.1.ibi, hypothecatiam ab 1,
pflege induci.C.comm.delegat.&amp; fideic.l.cum oportet. 6.$.ult. C.de:-on.queg liber.Don.d.tract,c.4.in pr. A. 3. XIIL.Sie-



Se

Sicillatainnecta in predium urbanumpro penfione a ,ficft uCtus in
frndolocato natiob mercedem,‚domino vel locatori zäcttequafi idcon-
uenerit,obligatafünt b,ininduttisinprediumrußicumtebushocde-
fipitum non eSt,niftid conuenerit nominabimn C. .

a). 12. 4.6.in quib.cauff. pig.yelhyp. tac.contrah.Lfin.C.eod. b)Lin
presdis.7 in princ.in quib.caufl pign.velhyporh.lL.quamuis.3, C. cod,.Ginlege.24.$ icolonus. Locatl. c)d. 1. 4.ibiinrufticis prediis con-
tra obferuatur.in quib. cauff: pign. vel hypoth. 1. certi juris. 5. C.de1o-
cat.$.adipifcende.verfic.interdidtum quoqibi,pe pigiflet. Inft. de in-
terdicdt.Cuiac.in not.ad Inftir.$.item Seruiana.Inft. deacdt.idemin 1.4.
de pact.Connan.lib.4.comm.iur,cap.16.n.6. Donel.d.,tract,de pigno-
rib.&amp; Or cap.4.Balduin.cod.tract.cap.6. V Vel.in par.ff.in quib.cauß,pigh.vel hypoch.tat.contrah.n.2. Vult.d.cap.n.13. Diffent, Accurlin d.
$.item Serulana.Inft.de act, * *

: X IIIL.

Ruflicum autem pradium ab urbano difternitur non loco , fed ma-
teria Cr qualitate. Vrbana enim predia omnin adificia vocamus , KON
tatantum, qua[untin oppidis , verum etiam fiflabula fint in villis
&amp; vis. . .

4 ‚J. urbana praedia. 198. de verb.fignif.L.1. C. comm. praedior, Donel
1CaP.4.

a XV. , en Fa

. Sedquari hicpotef} ; an etiam res minoris , velibri Scholarium in
domum conduttam illati , pro penfiöne illius domus tacite oppignoratt
benfeantur ? Tamprius a,quam pofferins b ,negamus:

_ a) Menoch.de adipifc.poffell. remed.3.an. 66.uf; ad 83.idem lib,
de arbit.iudic.queft.2.cent.2.cal.171.n.3e.&amp;(eqgq.Colt.ad].itemcon-
uentiones. 4. de pact. diffent. Negufant,tract, de pign. &amp; hypothec.4-
memb.2.partın.15 4; b)Sichard.ad:rubr.C: de pignor. &amp; hypoth. n.18,
Jafon ad $.item Seruianä.Inft.dea&amp;.n.64.ibidem Zal n;23.Schneide-
Win.nU.42

Vi I Ffm zu comuentione, interdum etiam pianus exprt-A ef, quodpartim creditoris per(ana #ribuitur., cut lex
vn u gomfüb

SV



confültum effe vult,partimrei&amp; cau/fla ‚de qua agiturfineullaperfo-
Harum,GnR COLT AXET UNE, ÄCIECTM,

Donel.d.tract.cap.4.cire.med.
; 45 XVII. a

_ Creditoris gratia pignus datum eft primtem file, ut ille fermper ha-
beat.hypothecam tacıtam ex cauflatributorum a, dr ex cauf]a contra-
num(Horum b, non etiamex aliisc.

y a) 11.C.in quib.cauffpign.velhypoth. tac.contrah, b)l. 2. C.eod,
Laufertur. 46. $. filcus deiur. file, c)l. Afcus. 6. de iur.filc.Liefcriptum.
Ko.de pad.L2.de reb.eorum qui fub tut. funt, Vult.d.cap,n.16.

/ A XYEL
SednumquidpreterImperatorem etiam alt Principes‘, &amp; civita-

tesfüperiorem recognofcentesfifeum habeant quafionis ef? Nos de il-
Us , quibus efl merumcrmixtumimperium,itemiuraregaliaidaf-

Jirmamus. .
1.2.C. de iur, Reip. 1. imile.r0.adMünicipal.L Antiochienfium. de

reb.auctor.iudic.pollid, Hot.ad tit.in quib.cauf pign, vel hyporth. tac.
contrah, Negufant.d.tract.fub 4.memb.patt.2. 1.114. ©

XIX ;

 Sie pnpillis &amp; minoribus bona tutorum cr curatorum pre admini-
ffrationis officio a; Sic botafecundi mariti ,cni mater nupfit ; qua filü
impüheris tutelamfüfßeperat, nonpetito alio tutore, necreflituta tute-
La pupillo pianoris inre tacito intellectu tenentur b, quemaädmodum &amp;
bonamatrısce.
_ a) Lpro officio 20.C.de adminiftrat.tutor.Lunic.$.&amp;utplenius;C,
de reiuxor. a&amp;, b)L.pen: C.inquib. cauff. pign. velhyppth.tac.contr.
Nouel.22.cap.46. c) d. Novel.2z.cap.46. Lhacedicdali $.pen.C.de fe-

Sic bona adminiftratoris caitatis cinitati, fient Cr Ecclefia bonn
Pralati ob ädmminiffrationemfüamtacit?füntobligata,

c.illud.m.queft.13. Vult.n.22.
a XXL .

Pro utilitate autem rei, qua de agitur , pienoris ins conflitutum ef
PAGE primism in cau(la dotis, ex utrod, latere, tam ex parte marepro

Ofis



dotis reflitutione ‚guäm ex parte mulieris protpfadoteprefanda , wel
yebus dotalibus entchis, a

Donel.d.cap.4.d.Lunic. $.8&amp; ut plenius.C. de rei uxor, adt.de qui
plene Negufant,d.tracdt,.memb,4.part.2.n.24/8 Seqgq. 8

 XXL.
Legatarius quog,in bonistefatorispro legato con fequendo a ,credi-

tor propter debiti cauflam, quipecuniam ad edium b, vel alterius reb;
weluti navis € refitutionE,mutnam dedit hocpignus ta citunsz habet.

a) 1.1 C.commu delegar, b)Lı. in quib.caufl pig.velhypoth.l. cum
duobus.52.$.idemrefpondit.10.pro foc.l.5.C.de zdific.priuat. &lt;)Lin-
terdum:s. ubi Accurf. cum 1. feq.qui potior.in pig.habeant. Negufant.
de pignor. &amp;hypoth.part.2z.memb.4.n.162.idem part.s.memb.2.n. 15.
Myn£cent..ob£60.Gail.2.0bf.12.n.4. Vult.n.s9.Diflent.Donel.d,cap,
4.Hotom.ad tit.in quib.cauff pig.vel hypoth.tac.contrah,

 a XXHE a

Res autem que nomprohibentur,daripiznori pofunt, drpro regula
graditumef}reinquetmticnenvenditionerg,recipitCrpienoratio-
zeinpofferecipere a. Ita quauls res; quali(eung etiam illafit, (ine corpo-
‚ralis fine incorporalıs D,modofitincommercto.pignoriobligaripoteıt,

a)l.fed&amp; quod.9.in fin. de pignorib. &amp; hypoch.l 1,$.2.Qu@ Les pig.
oblig.pofll.fi conuenerit.18.in fin.de pign.act, b)l.grege.13.$.cum pl-
gnori.de pignorib.&amp; hypoth.l.nomen.&amp;.quz res pig.oblig.pofl 13.8
7.C.de heredit,veladt.vend.d.l.G conuenerit.in princ.

XXILL
Verüm guadamı resprobibentur pighorarı natträa,üt quenecia do-

minio; nes in po[fefSiome alicuins effe poffunt , cuinfinodi fünt resäcre,
fantte,relligiofe,tiberhomoa.Necinpendenticritpianorisobligatio,
quod harum rerum COPMIAEK LU adiptfti poffumus b. ;

a). 1.2..C. de relligiof &amp; fampt. fun.l.3. &amp; 6.C. qu&amp; res pign. oblig.
pofl b)argument. $.necin pendenri. Inft. de inurilib. fi pular. Linter
83. 5. acram, deverb. oblig. quoniam.exaccidente non potelt poftea
conualefere , 4uodab initio nullum fur. 1. quodabinitio. 29.de reg.

Inredemtotamen ab hoflibwus pignus leze definitum ef}, qub eo WGs
pre



pro preciopignori ee intelligitur,quoad ilnd exolutumfauerit.
+ Lx.C.de poftlim.reverf.l.fi patre,1s.L.fı quis.2.flecd.l.quiteftamen
to20.$.1.quiteft.fac,poff.l,Senatus.43.infin.delegat.ı. OT

„XXVL,
Quadamprohibentur legibus,ut res pupillares a,bonä minorum b

pes litigtofac, vesfideicommiffo pure(übiedtad , premiumfütureif
orig e, bona dotalia£, &amp;rfendalia zinfrumenta.ad agriculturam
pertinentiah.

a) lıs.x que res pign. oblig.non poff. b)l. lex que tutores.22.C.de
adminiftrat.tutor. c)d.L1.$.fin.querespig.oblig.nonpoff. dj. S |
fedquianoftra.C.comm.delegat, e)l.pem.C.quez res pien.oblie no n
po Dlunic. $. am lex.C. dc Te uxor. act, g)cap. 1.de prohibir.£feudalien. Gail.lib.n obferv.sı7: h)l.7. 8 8.cum auch. feg. C. quz res pien.
oblig.non pofl. ag 7 auch. feq. C. que TES pIgN,

XXVIL ;

. Item fernitutes urbanorum pradiorum, velut tioni autfillicidii
immittendi,welprotegendi ,velprojiciendix, non etiam 7üfßicorum,
weluti iter,attus,via,aquadudtus bi -

a) LG is qul.ıL$.fin. de pignorib.&amp;hyp.Hotom.adtir.que res pig:dat. oblig. non poff, b)IIS anvia, 12. de pignorib. &amp; hyporh: Cuiac;
lib.ıs.obi.6.idem in par. C.fialres pig.dar.fit, Mude, de pignorib. cap,
que res oblig.n.16.Hotom.d.loco. Connan.lib.4.comment. iuris capı
z4.an.1. Dilentiunt Duaren.lib.2.difputat.cap.ı3.Donel,d.tract.c.8.

0 XXYVIIL
-Videamus nunc 4 quibusper(önıs res idonee netantur, dr quidem

oppignorare volentem rei oppignorande dominum effeoportet.
J.quifilios,6.C.quz res pig.oblig.peffl.que przdium.6. C. hal. tes

pign.dat.fit. -

XXIX. m
Reichim aliene oppignoratio inutilıs efta; nififiat cam rei domini

Voluntate b. Si tamenres aliena Pienovifitnexa,, obligatio nihilomi-
nis contracta ef ex qua utilispignoratitia daturcreditoric. an
 a) d,L.quz predium. b)Lalienares.2o.l.,petenti.27.de pig.act.1.2.6
An.C, fialien. res pign. dat.fit: c)L.G Titio.22.de pignorib. &amp; hypoch.
cui contraria videtur tem alienam.4e.de pig, ae. vid. Vult.. dilcept.Scholaft.17.fol.208.

R XXX. Oyan-



XXX.
Disngquam ei quogz, qui quafi dominns ef pienus comftituere Ber

mittatur. Nam Emphyteuta vectigalem firmdum re? oppignorat;
modd. folnat Canonem a, itema, fuperfictarins adificum , dum ta:
menfaluum dominofoli(unmfalarisin maneat o , fimiliter bone fides
emtor,ciPublicianacompetit;re&amp;te.rembona-fidepoffejJamoppi-
gmorat C. |

a) L.lexvedtigali. 31.depignorib. &amp;hypoth. b)L grege.13.$.3.Cod.l
etiam.1s.quipot.in pign.Lruror.16.$..ult. de pig.aCt, c)l.{1ab eo. 18.L.fi
inter.21.$.1.de,pign.&amp; hypoth,

ON KXXL
_ Itemg,fi debitor rei antea alien,$% hyporhecam date, poftcafättus
fit dominus , pignıts quod ante non Valuit conualefiere dicitur , non
quidemfrictormre,fedex agquitate a: modi rem alienam e{fe creditor
2enorAViED. ;

“ a) 1.5. €. fres al. pign. dat.fit.Litem.6.$. fedetfifiliusfani.ad,Macs,
don.l.filiam.s6. ad Trebell.l.qui balneum.9. $.fin.qui pot.in pign. b)
arg. 1. tutor. 16.5.1. in fin. &amp;1.cum debitore: 32. de pig.adt. C oftal.adl
remalienam.de pig.adb.... XXXIL S
‚ Pignoöreexprefe veltacite con ftituto., con fequitar creditor potefla:
tem &amp;perfequendi pignorisa ; Cr niftfolutio principalis debiti fiat,
diftrahendib. .

a) 1, pignoris. 17. de pignorib.8&amp;hypoth. b) $. contraantem. Taf:
quib.alien.lic,veln.tot.tit.ff.&amp;C.He diftrack. pign. VV eßin par. fE’qui
potior.in pig.n.I. .- ‚XXXIH. -

Perfegquitur autem creditor rem pigsori öppofitane achtone SEHutA-
na, velguafi Serniana a. Piginore enins confittnto non.debet creditor hyr
potheca poffeßSionem prinata antforitate innadereb,eitamftitd exhref-
38 inter contrahentes conuensrit. Quamuis cnim vim hoc cafüfäcere
non videatur,fi legem connentam exerceat: tamen nihilopdinus auct8-
ritäte magiffratus poffe(Gonem adipifci ConuemitC.

a) $. item Seruiana. Inft, deadt. bl. pen. &amp;ult.ad 1Iul.devipriul,
in pofleflionem.C.eod.l.extat.ı3.quod met.caufl. cjl.3.de pignorib.&amp;
hyp-L.pen.C.de pign.aet.l.cum creditor ss.de Furt. Lcum debitoris. C.
deiudic.VVelinpar.ff.dediftract.pig.n.10,*

XXX SEE



XXX ;

:Serniamna (4 Serniopratore, qui cam introduxit, ita appellata) x ef
altioprätoria realıs b,qua creditor derebus‘'coloni,fibipromercide&amp;
deterioratione fundi obligatis exXperitur cc.

a) arg.$.namg; fi cuLin fin.Inftit.de actionib. b)d.Lpignoris.17.1.G
fundus.16.$.in vindicatione.3.de pignorib.&amp; hypoth.l.pighoris. 18.C,
eod. c)d.$.item SeruianasubiD onel.n:2. Inft.deaction. idem d.tract,
de pignorib.cap. 4.

a!

Pa

PvE
F8-

ul
»&amp;

a CC.

A

XXXV.
Quafi Serutana ef atio pratoria realis a „qua creditor yes ingquili-

mi b, tacitoiurefibi oppignoratas € ,vclres alterins debitoris d’exprefße
weltactt?fibihypothecatas € perfeguitar. Sn

a) d. I. pignoris. 17. depignor. d.l. pignoris. 18. C: cod. -b)d:$.item
Seruiana.&amp; ibi Cuiac.Inftit.de Adtionib. c)L. 4. in princ.l. 6.in quibus
caufl.pig:tac.corftrah. d)d:$.itenrSerulanas e)l.nC.com.delegat: -

© XXXWL

Hac attio etiam hypothecarid a, interdum utilis Serutana b, quan-
og,fimpliciter Serniana e,abufive pignoratitia A dicitar.

a) d.$.itemSerulana. b)Laliquando.13.$.1.ad Velleian. 1.1.C.com,
de legat. c)l.2:in princL.vel que. 7.Lfrdebitor.ro.Lfiinter.21.$. Ldebi-
tor.de pighor.&amp;hyp.l.4.in princ.quib.mod.pign.folm d)L.G. Tirtio.22
de pigrior. &amp;hyp.l.communi7. $.inter eos. comm, diuid.1.3.$. eft au-
tem ad/exhib;l.duobus.15.1,pen.in fin.de except. reiiudic, Don, cap. 9,

I UKXXVIL N

Sedcum frnt.in rem actiones de pignore perfequendo , aduerfins o-
mes dantur,gui rem tenent;pefädentve; aut dola malo deferünt pof-
fidere,ut id refitnänt. .

LG fundus, 16. $.in vindicatione.de pign. &amp; hyp.], öfficium.9.derei
vindic.lactionum genera.25.in princ.de obl.&amp; act,Donel.d.c.9.

DH XXXVIL n .

_ Ante ommnia autem in his probandum eft,quod inter agentem dx de-
bitorem conucnit ‚ut res pranori hypothecevefit , (edetfi hocprobet a-
ötor‚Alndquog, implere debet, reipertinere ad debitorein eo ZEMmPOTE,
quo conuenit depignore, aut cuins volnntatehypothecadataef.‘.

l. ante omnia, 23. de probätion. L. 3. In princ, 18 que nondum. 15.$.
squod diciturde pignor.&amp;.hyporch.Gaillib.2.0b.26.



XXXIX.
In his ut drin aliıs invem abtionibus ,fiquidemfint arbitrarie ‚in-

vatur in litemfiresnonprefetur. |
d.Lfi fundus. d,$. in vindicatione.l. fiinter. 21.5.1 res.3. de pignot.&amp;

hyp.l.qui reftituere.de rei vindicat..
/ 0 Kl a

Pereunt he attiones adütr/us extraneum bonefideipofleßorem an.
nis decem inter prefentes aut vigintiinter abfentes a , aduerfus male
fidei poffe(lorem annis trigintab. Debitorautem ipfe velheres eins, fi
conuENLALUF ‚MON gAUdet niff quadraginta annorum prefcriplione GC...

a) LGÄcreditore.&amp;L.ult.C.de obl.&amp;a€t.l.1. &amp; 2. C.fiaduerf credit.
ptef. opp. 1. creditor. de diuerf. &amp; temp. prefcript. b)l.cumnotiffi-
miin princ, C. de prefeript.30.vel 40.annor. c)d.Lcum notiflimi.$.1.
Cuiac. de diuer(.&amp;temp.ptzfcript. cap. 30, 8 31.idem in parat. C.de
prefeript. z0.vel 40. annor. Balduin. de pignor.*8&amp;c hypoth. cap. 20,
circ.fin. XLL’ ;

 Mt qualis fit het poffefio, quam nancifiitur creditor iurepigno-
vis dubitatur. Et nudam effefen corporalem affırmamıs a, adeb utne
fructus quidem creditot lucretur b , niflita conuencrit, ut pro pecunig
Loco füsrarum percipiatfructuspignoris, od interea utaturffnatur Co
quafpeiies pignoris avügenas UOcAFUr ds.

a) L.debitor. 40. $. ult. de pig. act. Balduin. de pignor.&amp;hypothec,
cap.ı5. Hotom,adtit,depignorib.&amp;hypoth.fol.27. Cuiac.18,0bf 24.
b)li.2.83.C.de pien.act.Lf dominium.C.de pignor.l.1. C.de diftract,
pign. c)l.fLis quin.$.1.de‚pignor&amp;hypothec.l.fieapactione 14. 81.6ealege.17.C.de ufur. d)l.fGi pecuniam.33. de pig. act. d.L.fiis qui, Cuiac.lib.z.obfzs.idem lib.8.obfr7.Mynfing.cent.6.0bf.71.Gail.2.0bf.z;

VLIL
Lextamen commifloria „hoc eft „ficreditorcalegepignusacceperit,

ut(iad diem conflitutum pecunia nonfolnatur,füninidfaciat,pro-
pr habeat,teritdin pignoribus improbatur.

Luk.C.de pa&amp;.&amp; leg.commiff.Baldui.de pignor.cap.17.Muda.eod.
tra&amp;.cap.delegecommifloria.
 N XLIL N

Pofleßionepienorisper creditorens avocata fi debitor nihilominus
Srulre.



Fruftretur „Cr moram inJolutndocommittat, permittitur credisori
Pienus vendere,d fibi depreciofattäfacere.

Lereditor.13. &amp;tot.tit.dediftract.pig.l.6.&amp; tot.tit.C.cod.
XLILIL

Pignoris diftrattio eft nihil alind 5 auäm'alienatio‘ veiPienorätale-
gitimefacta dereditore,cui pignıus Türe obligatum ef;heredeve eins.

Cuiac. in parat. €. dediftract, pig. l quia creditore.18.C.eod. Vult,
num.$3.

. XLV.

AefeiendumEPfolenne olimfuife ‚ut packumdepignoreäppone-
retur a, guod ita poflea in mores abüit , ut quamauis n0n(FEappofitame,
pro comueNLO Lamen habeatüur, gy eo tnre utimur DB.
 a) 1.4.C.depig. act. b)L. 4. f£ eod. 1. creditoris 8, de diftract.pign.

VVefenb.in parat. ff.de diftradt,pign.n.2.. - ;
XLVE

Palto adieto,aut paltursdediftrahendopignorefactumef,autde
gon difrahendoa.Stätag, pattio de moda diffrahendipignorısfit adie-
&amp;ta,potefl creditor. ex conueNTione Fanguam ex DoluntatedebitorispE-
guus diflrahere b,quod tamen ex bonafidefacerefolenniterdebet,alio-
guipignoratitia tenetur c. "Si nullum pactum inter nenit , denünciabit
creditor teflatd d,öda, ter e debitori,fe velle diftrahere , nififolütiofiat.

a).d.1 4. Crdepig. act, d.l.4.Feod. b)$.contra autem.Inft.quibia-
Hien.lic.yelnon. &amp; ibrVVefenb. LG. ceflante, 7.C. de diflra&amp; pig.Lult,
6.1. C.deinr.dom,impetrand, 'c)d.1.4..C.de pig.adt.1.4.8z 9.C. de. dif-
rract.pign.L1.&amp; tot.tit.C.fi vend.pign.agat. d)d.1.4.C, de diftrac. pig.
e) Paul. lib.2. fensstit.s.ubi Cuiac.VVelenb.inparat,ffidedıftradt,pig,
num.z.

XLVIL. ©, . La

‚Ouodfipadtumde non difträhenilointeräcnerit , diffingnenduns
efaut enim diffractioneinterdistunsef}debitori,&amp;ipfoinrenullaeft
DEditio ayant creditori,&amp; tunc altenansfürti obligatür b,nifipoft ter-
nam denundiationem;,debitorenonfoluente,alicnationepafecerit

a) 1.fcreditor7S.fin.dediftrack.pign.bl:isquipignori.66.10.
‚princ,de Furt. c)d.l.4.de pign.act,Paul.2.(ent.tit.13.$.5.ubi Culac.

BOY COHE



. XLYIHIE‘

Creditori autem pofl trinam. denunciationem teßatö fadtam, dx
mediocribus interuallıs difinitam , ita ut inter unamgunama, diesdecem intercedant a, pienus vendere_ licet,nomexheitata Dannit
meta...

a) arg. L promiffor. 21.$.fi fine.de conft.pecun.Lad peremprorium.
68.cum feq.de iudic.Donel.cap.1o. b)L. Gceflante.7. C. de diftr. pign.
Donel.d.cap.Diffent. VVeßde diftract.pign.n.3.&amp; 4-
 XLIX. ,

Pignore inte creditoris &amp; pignoris lege diflracto , per creditorem
infumplenumg rei dominium,quod in co habuit debitor,ad emtorem
fecuta fraditione transfertur a; nec deevittione creditor tenetur , nif
ad evitionis periculumfe obffrinxit,vel fiiensprudens$, rem effe alie.
nam malafide contraxit b. Re tamen enicta emntori contrariampigno:
ratitiam actionem, quam aduer(us debitorem habet,prefßare.cogi-
Fury CC.

a) L.non eftnovum.46.deacg.rer.dom.l.qui18. C.dediftract,pign,
b)tot.tit.C.,creditor,evict,pig.non deb.Lemtorem. ın.$. fententiam.de
ach emt. c)Ll.in creditore.38.de eviction, .

L. U .

Sed quidfires emtorem non inueniat? ned, etiam.debitor pignus
Iuat? biennio ä denunciatione de diftrahendo pignore debitori facta, €.
lapfo‚creditoriidpoflulantiäprincipe resoppignorata addisitur; hat
sonditione, ut intra biennium liber regre(fus debiteri adpionus rec
perandumpateat, fipecugiam cum ufaris offerat; biennio etiämillo ef
fluxoomuws.yecuperandifacultas amiflaeß.

Lult.$.fin verö nemo.C.deiur.dom.imp. Vultin.71,
. SC LLC

.Derum quia eadem res pluribus nonnung uam obligatur:; difieptari
Jolet tam in perfecntione,quamdifrattionepiqnoris , at dominti im-
Petratione, ter alterifitpreferendusUbiregulariterverum et, po:
#iorem effeininrepignoris,quiprioreftempore..
A potlor, 1. qui balneum,’9. quipot.inpign.hab.1.2.4,8.C.eod,c.

quipriot.de reg.1unin.6, . ;
LIT. Ou0d



EIL-
Suodinomnipieneris pecie kocum Kabet, Put hypotheca ilndfit,

finepianusproprie a. Neg,interefl pigtus conuehtionale bfit , an pre:
tortum c, (fi moödo ex caufis titulisg, diuerfis creditores qui pratorium
plans habent. weniant) dan indicialte; vesfectaliter öbligetur , an
generaliter fan etiam taciteg, ©

‘a). Lcreditor: 12. $-ult.qui pot/ in pign.hab. b)L3.$.1.8ctot.tit.cod,
c)L.2.&amp;3.C.eod8ibiCulac.inpar.. d)Cui d.Ioco. idem lib.g.0bf37.
Sichard.ad d.l.2.in fin.C.qui-pot. in pig; e)LG.&amp;iure 16. quipotiof. in
pig. hab.Gail. 2.obf.25, n.3. F)l.2.inpfinc. quipot.in pign:16.C.eod.
Gaild.loco. g)l.fipignus.8.quipot.in pign.. V Veß ir par.ff:quipot.in
pign.n.2, Vult.n.724 \

um
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LIIL
Si igitur pluresfimulbihabentrem infolidum oppignoratam fin-

guliinfolidur aduerfüs extransos. Serniana utuntür, Cr priorprefe-.
rendus ef, Inter ipfos autem(imoneaturquaflio,meliorcondıfio est
pofüdentis:a. St verb idfuerttactume, utpropartibus res obligetür, uti-
lis a6tio competit inter ipfos Cr aduerfus extraneos;, per guamfingult
partis dimidiampoffeßionems apprehendunt =...

a) LG debitor.10.LGi fundus.16.$.pem.depig. &amp; hypoth.L1.$.1.de Sal®
nia.interd. b)dd.ll.Cuis.obfi24; ;

 LINE:
Prior autem creditor is intelligitur; qui cum debitore prior copfra-

Kit, Cr cuiprids res obligataefta ; quinetiam dr is prior effe habetur;
qui, cum creditor e(let poflertor ‚in locmmpriorts(nccedit ;offerchndo es
&amp;foluendo debitam pecnniamcupufürlsDo:;

a} Ldiverfis.8.C.qui pot:inpign.habeänt.L. qui balheüm. 9: fFeod.
Lpen:queres pig.obl.nonpofl. b)lı.C.qui pot. in pign. hab. 1.fin.C.
de his quiin prier,credit.loc.fucced/ m

| UL

Nühilrefert prinatifint credıtores,an cum his cöoncurrant prinile-
giati.Nön enim difinguimus in pignore inter cau(lam fifet , Grprivvatt
a, if quodad boma pofl contractum cumfilco initü debitort acquifita bh.

a} LG pignus:8.L fin.$:fin.qui pot.in pigh.,b)Lf qui. 28.de iur, ffc.ubi
Culin par.idem lib.ro, obf 22. Hotom. adtit, qui pot.in pign.foL77.
Connamlib.4.tomm.iunc.17.2.7. Dilent:Don.c.I2, : .LVIIn-



LVI. -
_ Interdum tamen ex fumma aquitatis ratione prefertur poßerior

‚reditor priori,utputa,quiadrei oppignorate tomfeltionem &amp; confer-
vationem credidit a,velgui pecuntam adrem emendam dedit, &amp;”fia-
HI fpecialiter fibieam.obliganit b,guodtamen in pupillo , cuinspects-
piares emta ef,ipfo inreobtinet ab/g connentione

a) Linterdum.s.cum feq.qui pot.in pig.hab. b)Llicet.7,C.eod: c)
Lidem4:.7.qui pot.in pig.l3.in princ.de reb.eor.qui fub tut. funt, Ne-
gufant.de pignorıb.memb.2.part.s.n.1s.cum feqgg-

ALVIL |

Mulierem ratione dotis (realiternümerate)omnibus creditoribus
etiam anteriorem fine tacitam fine expreffam: habentibus praferria:
Et hocin dotetantüm „non inparapharnalibus , dr donationepropter
nuptias obtinere bflatuimus. |

a) $.fuerat.29.Inft.dea&amp;.ubiMynfin,12.&amp;13.Linrebus.C,deuf,
dot.Laflidüis $. adhze. ı. verf. fancimus.C,qui pot. in pig. Nouel.109.
capı.Muda.tract.de pign.cap.quib.mod.pig.velhyp.n.97. Petr. Van-
deran.de priuileg. credit. cap.4.Oldend.claff3.a&amp;. 11. Cuiac.in par:C.
de priuileg. dot. Mynfcent.4.ob£13:&amp;.cent,.1.0obf.6. Vatd,lib. 1.quaft.
21.Diffent. Negufant:part.5.memb.2.n.16:&amp; 23.Donel. de pignor. capı
r2.in fin. Ildem in $. fuerat, Inft. de ad. 8&amp;in d. kult. C. qui pot. in pign.
hab.Gail2.0bf25.n.10. b)Theoph.in $.fuerat.Inft. dea@&amp;, Mynfcent,
s.obf.4.idemad d.$.fucrat.Inft.de ac .

  LYVIL N

 Is autem qui feruum. redemit ab haflibus, omnibus omnind credite-
yibus etiam prioribus in pianore meritö.potior efh.

‚Linbello.12.$.fi pignotfi.de captiu.&amp; poftlim.reuerl, ; ;
LIX. . 2

Hac ita regulariter , (ed cum inris anomalia inter creditores hypo-
thecarios dr chirographarios diflindtionemfaciat , dr queratür depo-
ori creditorum caufla, dieendum ef,hypothecarti ft concurrantfb-
zul cum chirographariis ‚illos etiamtempore poftertores his quamuis
prioribus praferri. .
- Vult. d. cap. in fin.l. pro debito. 6. C. de bon. auctor, iudic.poflid.l.
eos qui. 9.C.qui pot.in pign.Gail.d,ob£lib.2.2.12:  KEY CR



LS A
Caterum nonpotef debitor hanc pignorate rei diffrattionen im-

pedire,nifi pignustpfefolnat. |
1: x. C. debitor:vendit, pig.imped, non pofl.1.fi priufquam. 8.C.-dediftract,pign.Cuiac.s.obl16,
Soluiturautem pignus primum natüralifolutione a, aut öblatione,

confignabione , € depofitione- eins, quod debetur b. A419, totum debi-
zum exolutum effe debet,autco nomine plene vel legitime creditori(a-
tisfabtum c.

a) 1.foluram 49.de folut. b)l.1.C.qui pot.in pign.hab.l.obfignatio-
ne.9. C.de folution. Lacceptam.19.C.de ulur.L.neccreditores. 10.81.
nlı.C.de pign.ad.l.,pen. quib.mod. pig.folu.l.1. C.de luition.pig.

. LXIL ;

Hincin quaflionem venit, utrum pärticularis (olutio inuito credi-
torifit obtrudenda? Quodnegamtts.

Hotom.lib.illuftr.queft.queft.22.
0 ULXHEL |

Fifa etiam folutione pignoris obligatio extinguitur , ut fi creditor
quod debetur donet debitori a,aut pacifcatur ne petat Dy-amt obligatio-
nEM NOUVEL.C,

a) 1.1.$.1.quib. mod.pig.folu. b)lfoluitur,s.eod.l. fitibi.17.$..de pi,gnore.de pact. c)l.nouatione.18.de nouäation.l.folutum,$.1.de-pig.act.
2 LXHILG

Deindeenanefeit voluntate creditoris velexprefla, puta ffconuene-
vit inter partes ‚ut ab hypothera difiedatur a, veltacita „Mtficreditor
venditioni,horef,alienationi b,aut nova obligationtpignoris Confer-
Fiat C.Pignore tamen debitari reddito,nihilominus integrYa manet de-
biti petitiod,

— a) d.l.g.in pritc, 'b)LG debitor.4.1.fi confenfit.7. in princ.l. ficut.8.
$.fi voluntate. 6.cum-feqg-quib:.modipig.vel hypoth.folu, c)L-Päulus,
ı2.eod, d)L3.depacb —-  , LXYV. ;

* Finiturpraterea pignwes rei totinsinteritwa „tempore b, mütatione
perfonea debitoris c,fententia, velinreiurando , ff indicatum inratüm-
wefitnihil deberi,antpignıs non effe obligatum d,

B- A a)



a) d.L.fcut S.inprine. b)Litem liberatur.6.inprine, C)l.1.$.fin. 4)
d.1.{oluitur.s.$:An.l.G deferente.13.quib.mod;pig.vel hypoth.1olu.

 ULXVL a

Solutö autem debito,folntag, pignoris obligatione,competit actiopi:
gnoratitia,quacfl cinilis, dr diducitur in diredtam € contrariam. Ac
quemadmmodum durat actio SernianaCrquafiSeruianapignorisobli-
gatione durante: Ita hac nafitur (ublato pignore.

VVefinpar.fde pig.adın.6.
 TO LXVIL

Directapignoratitia actio cf, qua debitor agit aduerfis creditarem
adrem opptenoratam,foluto debito ‚recuperandam &amp;, und cumfructi-
bus ‚quos creditor non tucratur , fed vel refitnere volente debitore co-
gitur,velimputarein fortem bo.

a) Ldebitor.40:$.ult.de pig.a&amp;.l.pignoris.11.C.eod. b)LG rem alie-
nam. 9.infin.L.fi pignore:22.$.fi przdo.de pign.act.L.1:2.2.&amp;ult.C.cod.

 LXVIIE :

Si quog, res pignorata creditoris dolo vel culpa deterior fatta ft,
aufperdita; co nomine hac adtio debitori canceditur a , figuidem ad ex-
actam rei pignorate difigentiam preflandam creditor tenetur b.

a) lLcontradtus23.de reg.iur.Lf (ernos.25.de pig. al. ficut vim.19;
C.de pigm&amp; hyp:l.fiut certo.s. $.nuncvidendum. commod; b)$.ult.
Inft.quib.modire contrah.obl.L.ea igirur.14.depig.at -

LXIX.
 Diflinguitur tamen inter pignus aucloritate magiflratus conflitg.
zuma, € conuentionecontractum. In hoc de dolo &amp; culpa creditor te-
Actur bin ilo de dolo tantum c.

a) quia eins nomine hzecquod; adtio competit. I. Is cul. y. $. quäri
poterit, zı. &amp;ibi Bart, ut inpofleff. legator. b)d.l.s. $.nuncvidendum,
conimod.d.l.r4.de pig.act. c)Lprztorait.9.$.eftpreterea.g.de reb.ait-
E&amp;or:iudic.poflid.Balduin.tract.de pignorib.cap.ult.LXX.

Petietiamhac actionepotef,.ut repromittat creditor , quödfacul-
papianıns non fitfactum deterius, puta fifuerit predium pignoratum,
ne fortefernitutes negligentiacreditorıs amiffea(int: Nam talem rem
reflitnere debet ‚gualisfit tempore obligationıs.‚l.creditor.1s.de Diera&amp;.Oldend. af pad, Datury



EXXE
_ Datur hac actio ei,qui pignus oppofnit etiam alienum, un

predoni etiam competat a, debitorıws quog,heredibus non de
7a) d. I. firemalienam. 9. $.is quog;.d. 1.{ipignorc. 22. $. fi pfze

pig.ad&amp;. b)lneccreditores.C.eod.l.fi uxor tua.C.de pign; &amp;chypozh.
| LXX1IL 55

Interdum antefolutionem quis yect? agit pignoratitia , utfra7ens
in indicio debitum offerat a,fiforterepignorata abutatur creditor ‚aut
dolo debitorem impediat;g #0 minus iure [no uti queat D. ,

a) d.l.Grem alienam.$. fin: b)lL£n.inprinc.verfic. Loperam. de pig.
a&amp;.VVelenb.de pign.ad.1.7. a

 A LXXUL / |

_ Agitur autem aduerfüs creditövem fine legitimatauffa pignıus vert:
wentenz 3, einsg,‚heredes b, nom tamen contra tertium poffe(forem , fi-
quidem perfönalis fit c,* .
° a) $. fin. Inft. quib.mod. re contrah, oblig. 1. folutum.ı1.$:Ginfor-
tem.de pig.act. b)d.I.neccreditores ir princ,C.eod, c)l.fin. C. de dil-
tract,pign. Negufänt.tract.de pignorib.part.7.memb,2.n.1.&amp;feq.Bal-
duleod,tract.cap.ult..

. LXXIHIN 8 .

Tollitur hac abtio pignoratitia curi nata fherit Jongifinmi tenzporis
Prefsriptione. ,

d.L.nec creditores.&amp; ibi Azo &amp; alii kult.C.depign.actil.neq; mutui.
s.C.quibus non objic. long. temp. prafeript.L.2.in princ.ibi, in qua 0+
mnes perfonales actiones. politz funt.C. de conft, pecusn, Negufant.
tract, de pignorib. part. 6,.memb. zın.19,&amp; feq.ZalinS/actionum.28.
Inft.deaftin 63.

LXXV: _

Virum auters turi offerendi Incndid, pianorisfPacio 30. annorum
preferibatur,nangna cf apnd Dd.controverfia? Placet nobıs nezatiun
2,quaM FANGUAM VErLOTEM, LZHLOVEM melioribusa rationibiusfülche
Zam Camera Impertalis fequitur D. .

a) Cniac.inl.pignori.13.de ulurp. &amp; ufücap.ideminpar.C.depre
feript; 30. vel 40. annor. Hippolyt. de Marfil, tract.de fideinlorib.nı,
101. Zalin d.$.adtionum Inft.de adk.n.62.in fin.cum feqq. Borcholt, in.
tract.de ufur,cap.6.a n.10. ulg;adfin. b)Mynfobl.16. cent... &amp; conf,

31.2,7..
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{egq. Gail.2.0bf18.Diffentiunt Accurfimd. Lpignori, Tirä
tetract. conuent. n.26. Schurfkconf.70.cent..idem conkß 8%

„4.9. VVeLparbu.conf2.n.94.idem conf. 8, mn 3.ubimultosalle
Aanc fententtam affirmativam qui defendunt,

LXXVL.. \

Contraria pignoratitia competit creditort aduer is debitorem gu
idquodfibiratione pignoris abef;perfequitur &amp;. Si enim creditor in pi,
gnore_ wel hypotheca impen{asfecerit necefJarias „hoc eff,finequibu
res aut omninbperitura „aut detertorfutäraerat „non modö retentio.
nem habebit , fedetiam hanc contrariam pigndratitiam altionem b,

a) Ltutor.16.$.contrariam.de pign.act, 'b)l.Gnecefarias.in prinalh
Gfernos.25.eod.L.in princ.de pig.&amp; hyporh.Oldendorp.clafl. 3.act.13

.LXXVIL.
Denig,, fi rem alienam ‚wel alio vitig laborantem pignoriobligaut.

rit debitor a, velipfopignorecreditori gEiis cafıbus damnum dederit,
hoc comtrario indicid, at Creditorem indemnen?.preftet,teneturb. a,

ä) 1.fi rem 9.1. cum debitore.32.de pign. ach.tot.tit. C.fal.res pign,dat. fit. ‚b)l1.$.n&amp; 2.1.2.1.tutor.16.$.  Lfleruusgalf quis. 36. in pring
&amp; $.1.de pig.action.
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