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Second Edition

This is a slightly revised second edition; | haeeib able to publish it
quickly thanks to the Open Access publishing madelable by the
FU Berlin.

In particular, | have benefited from a long conegin with Professor
of Law and Philosophy James Nickel (MiamiU). Inpesse to this
talk, 1 have added discussions of syncretism, 8saghilosophy of
speech acts and Tomasello’s anthropology of comeation.

| also profited from hearing a speech by Profes3avid Abraham
(MiamiU) as Bosch Public Policy Fellow at “The Aneam Academy
in Berlin”, Mai 2010. The speech was about “Immtgra and Social
Solidarity,” and it indicated to me both again tirewing importance
of the aspect of “we”, as in “We, the people...”, ahé fertility of
comparing Western cultures. But of course, soaétlarity is only
the public kind of solidarity; private charity is)a@ther. In times of
peace solidarity is only the third ranking partloé Western Trinity of
“Liberty, Equity and Solidarity”. But in light of acial psychology
human beings are social animals, too. Within a@ersulture and
nature cannot work without each other.

Visiting FU Berlin Department of Law in Mai 2010rd?essor Darien
Shanske (Hastings College of Law, UC), did not miadding and
discussing critically some of the newly writtenqas.

Related to this booklet, since the first editidmave published a small
trilogy of books, sadly in German. They are calt€ivil-Religion®,
and published by Open Access, FU Berlin, too. Thegligh version of
the titles might outline both their substance, tredbackground of the
booklet.

- Civil-Religion | - Basics: Western Preamble-Humamjsand
universal Trinity of Nature, Soul, and Mind'“2dition, 2010.

- Civil-Religion Il - Elements: Reconciliation and Miation,
Punishment and Confession, Justice, and Humariftydiion,
2010.



- Civil-Religion 1ll — Superstructure: Democratic Hamsm, re-
alistic Dehumanization, synthetical Pragmatism diVeddle-
World”, 2" edition, 2010.

And again, without support of Dr. iuHenning LoeckDr. iur. Daniel
Schubert Diana Champarovaand last not least tdblatalie Korth-
Ndiayethere would not be any publishable material.

Axel MontenbruckBerlin, August 2010



Author’s Note

The booklet draws from my German book on Civiliaat(translated
Civilization. State und Man, Violence and Law, Grdtand Naturg

2009, pp. 473, Open Access, Free University ofiBgrfrom lectures
on sentencing and Philosophy of Criminal Law, giasra member of
the Law Faculty of the Free University of Berlimdaespecially from
a concept prepared for a research visit to theiktgsCollege of Law,
San Francisco in 2009, in light of a new agreenmnexchange of
students and scholars between both faculties.

Thanks toBoris Karaschfor correcting my rusty English, and thanks
to my little team, Dr. iurHenning LoeckDr. iur. Daniel Schubert
Diana Champarovaand last not least tdatalie Korth-Ndiaye

Axel MontenbruckBerlin, February 2010
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Abstract

The special kind of freedom of homo sapiens indualeth abiding by
a — normative — ethics of Humanity and a contrgséthics using the
— empirical — ability to dehumanize others. We hasmare able to
switch rather easily between both. The grammarusf\Western lan-
guages indicates that, and Western political pbpby defines the
dignity of man by a similar formula.

Regarding punishment and crime, our psyche worklk teichniques
of neutralizing brutal acts. Even we “good onespmess acting in-
humanely towards others by the method of neutrajizr better by
collectivizing ourselves. We democrats submit Qi the Rule of
Law and the mightiness of our own Justice. Easistifying lifelong

incarceration without accepting a bit of persomraiponsibility for our
own decisions is a kind of a collective ritual e-ishdividuation sov-
ereign democrats should be aware of.

In order to define humanity as well as its negatiohumanity, the
simple Democratic Trinity of “Freedom, Equity andli8arity” we
should turn to. Freedom means, for instance, mivaghts, self-
defense, personality, and egoism/duty to yourdetfuity includes
fairness, contracts, and cruel retaliation/dutpéers. Solidarity com-
prises security, taxes, prevention, humanity, ¢haend: inhumane
collectivism/duty to society.

With a set of four theses | shall try reducing ctexjy:

|. Jurisprudence and Political Science: There mioghtThree Democ-
ratic Steps of Punishment.”

A. Democracy in light of punishment might be detiney freedom,
fairness, humanity.

B. A crime in such a democracy means “gaining foeed by acting
“unfairly,” and “inhumanely.”

C. A democratic punishment implies correcting themng by “taking
freedom,” while reacting “fairly” and “humanely.”

Il. Linguistics and Culture: The Grammar of Westé&nguages indi-
cates we are prepared for both Democracy in a Wepgand for its
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Negation. Therefore Freedom might be defined agtfstcommunica-
tivus,” too.

lll. Psychology and Ethics: Milgram et al. provathhe majority of
us cannot avoid “obedience and submission”. Thesefee have to
develop both strong collective ethics and, at léaisteaders, a “Per-
sonal Democratic ldentity”.

VI. Finally, Philosophical Anthropology: The favare“Rule of
Weighing Political Acts Democratically” means hammong in each
important individual case “freedom, equity and catity”.
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. Prologue: Ethics and Anthropology

In March 2009, visiting Alcatraz prison and hearsamething about
the contemporary Californian kind of sentencinggnt now looking
for a supranational Western “common sense” to exgtanishment
and crime.

| do not ask, why there should be or must be “dgunint at all” or
what “crime” means. The reality is, probably evenciety knows a
story like Cain and Abel. Therefore let us takehbstatements for
granted: An unjustified killing is a severe crinaed there would be a
strong reaction to “right the wrofigin any case. Without a profes-
sional and civilized “social reaction” justice wdube leftin private
hands. Typically strong, private “protection groupsuld grow up
and exercise their kind of war lord justice.

But if one insists — for instance witBoonir® — on addressing the
question morally, why punishment at all, and funthere adds that if
punishment is to be executed, all kind of reasoaslavprobably in-
fluence the meaning of punishment, both would phbbbde valid.
And | must answer to both:

In light of anthropology, justice seems to be astea human need.
There is a strong psychological inclination towesthliation, fairness
and compensation. Furthermore, there seems toasgistond inclina-

See for instance: van der Burg, Wibren, Essegtiathbigious Concepts
and the Fuller-Hart-Dworkin Debate, Archives forilBsophy of Law and
Social Philosophy (2009), p. 312 (“Science, religitaw, morality — they
all would simply not exist without humans and hunaations.”).

Dershowitz, Alan M., Rights from Wrongs — A SexuTheory of the Ori-
gins of Rights (2004), pp. 8. Hoffmann-Holland, #$a Ethics and Human
Rights in a Globalized World. An interdisciplina®pproach, in: Hoff-
mann-Holland, Ethics and Human Rights in a Gloleai¥Vorld (2009), p.
1 (“rights come from wrongs”).

3 In light of philosophy: Boonin, David, The ProbleshPunishment (2008),
p. 1: “This is the thesis that there is no solutiimnthe problem of
punishment and that it is morally impermissible tbe state to punish
people for breaking the law”....“we should abolishr opractice of
punishing people...”. But he recognizes that punigitnie a “ubiquitous
practice”. Strict moral questions lead to moral veers. In Western
societies morality is important, but at least, tkecial and the
psychological phenomenon are significant, too.
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tion towards prevention, regarding real fear, artti@a one for sym-
bolic acts of restoration to cope with death, wiolas of collective
rules and with frustrations. All the three stramdghought are well
known. Altogether they illustrate punishment. But tore of Western
punishment seems to be the first element, a “eealireaction”.

This “need” is — morally — called the Golden RiBo unto others asb
you would have them do unto you.” It is both, thena@mic process
reciprocity and the ideal of equity. The Romans‘siayut des” (I give
that you give). It is “tit for tat” that represenfappapors strategy
for coping withAxelrod’sPrisoner’s DilemmagGiving credit first and
then blindly react only is probably even a parthe biological theory
of “evolution by cooperation®.

The strong feeling for fairness probably derivesnfr“empathy™ 6
That means putting your “individual self” in plaoéthe other, an in-
dividual also® On the social side, the need “to right a wrong’strie

4 Boyd, Robert, Mistakes Allow Evolutionary Stalyliin the Repeated
Prisoner's Dilemma Game, Journal of Theoreticalld®jy, 136 (1989),
pp. 47-56. As a rule of cooperation by subhumamaites (apes): Ridley,
Matt, The Origins of Virtue: Human Instincts anck tBvolution of Coop-
eration (1996), pp. 51 (“The Prisoner's Dilemma¥jpgel, Gretchen,
News Focus: The Evolution of the Golden Rule, Smer303 (2004), pp.
1128. In light of law philosophy: Montenbruck, AxéVergeltung, in:
Strafrechtsphilosophie. Vergeltung, Strafzeit, Sgimimbck, Menschen-
rechtsstrafe (1995-2009) (2009), Rdnr. 100.

In light of liberal arts: Lampert, Khen, Tradit®rof Compassion: from
Religious duty to Social Activism (2005), pp. 13#. light of empirical
science: Decety, Jean / Jackson, Philip L., Thetfanal architecture of
human empathy, Behavioural and Cognitive NeuroseieReviews, 3
(2004), pp. 71-100. In light of socio-economy: FeaRobert H., Passions
with Reasons. The Strategy Role of the Emotion §)1.98hap. I, pp. 43:
Theory of Moral Sentiments, pp. 54 (“The impulsesieek revenge is
likewise counter productive unless others have swmg of anticipating
that one has it. The person in whom this sentimesities to deter poten-
tial predators...”). Insofar both communications amdimpression of trust
are important. But to be remembered is that evethemenetic level there
exits a kind of genetic communication between sscwhich live to-
gether in special biotopes over hundred thousafhd®ars (and a lot of
generations).

In light of political philosophy, see: Mensch,ndas, Political Violence.
The Conflation of Sovereignty and Freedom, in: Himge, Ludger /
Staudigl, Michael (Hrsg.), Uber Zivilisation und fig@renz, Beitrage zu
einer politischen Phdnomenologie Europas (2008,f28302, “We trans-
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grounded on the feeling of harmed identity. It &tmf asking for re-
spect for a mainly ethnical “We-group”, tddNations call for solidar-
ity in the sense of “patriotisn{’.Violating the identity of a group
means violating the identity of every single memvao defines him-
self or herself as a part of the whole, too.

In light of philosophyNussbaundescribes the sense of revenge:

“The primitive sense of the just remarkably constfaom several an-
cient cultures to modern institutions...starts fraene notion that a
human life...is a wvulnerable thing, a thing thatncée invaded,
wounded, violated by another's act in many ways. tRis penetra-
tion, the only remedy that seems appropriate isoanter invasion,
equally deliberate, equally grave. And to right thedance truly, the
retribution must be exactly, strictly proportiontd the original en-
croachment. It differs from the original act only the sequence of
time and in the fact that it is response rathemtlmaiginal act— a fact
frequently obscured if there is a long sequencaaté and counter-
acts”.

The call for “angry revenge” is a well known impuks human reac-
tion. Cultivating this impulse is a part of the legtive feeling of
“sympathy” that derives from personal empathy. Sgthp leads to
the need for healing of all the harmed ones. Tlheee$ympathy with
victims of crimes and maybe more with their relavmust evolve to
a kind of ritual satisfaction of all the harmed|iegs. Hence a public

fer to the other our sense of being a subject ..alse transfer to our self
the others different grasp of the situation as @vidy his or her physical
or verbal behavior” and “the space of freedom thair alterity affords
us”... “The moral authority of such rules is thattlé space of judicial or-
der that embodies our alterity and freedom”. Thatns that personal in-
dividuality is an old logical born of personal fdmen, too.

Eriksen, Thomas H., Ethnic Identity, National ntdey and Intergroup
Conflict: The Significance of Personal ExperienaasAshmore / Jussim /
Wilder (Eds.), Social Identity, Intergroup Conflieind Conflict Reduction
(2001), pp. 42-70.

Pettit, Philip, Republicanism. A Theory of freedoand Government
(1997), p. 257 (“civility involves identificationsawell as internationaliza-
tion”, and: “patriotism as identifying in a good rpavith the society...
considered as a whole”). Abraham, David, Consttl Patriotism, Citi-
zenship, and Belonging, 6 ICon: International Jaumf Constitutional
Law 137 (2008), pp. 137.
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process ending in “retaliation” (an Eye for an Ey®)grounded in
sympathy and in the need of healing, foo.

But, in light of anthropology the strong impulsereact without ra-9
tionalizing about the costs could be an advantéigeould be that
there is a “good reasomven for the strong human emotion of “angry
revenge”, or better, a good reason for the peapakgé¢hreat of its
existenceé? At least, in a mechanical kind of thinking, itttee coun-
tervailing power to a power that yields a kind gtialization. Even in
physics bodies are trying to maintain their exiseehy resisting. Each
body that is hit or even destroyed by another baaye or less harms
that other hitting body. So, fair retaliation prbbastems from a uni-
versal kind of blind reaction. It is not the existe of that feeling but
its moral quality and civilizing revenge that iskie considered.

“The abiding of the Code is the talio, the telwn $ympathetic punishment
in which the part of the body that committed thieneris mutilated or am-
putated. If a man put out the eye of another mangye shall be put out. If
a man knock out the teeth of his equal, his telediti e knocked out. If he
breaks another man’s bone, his bone shall be brokgans, Lewis, The
history of punishment. Judicial penalties from antitimes to present day
(2003), p. 8, p. 23. In addition it should be notgth Lewis (p. 25): “The
earliest complete legal code in our possessiohasBabylonian Code of
Hammurabi, famous for its reliance on sympathaticighment ‘an eye for
an eye’. The Code of Hammurabi was a blueprintdtar legal codes, the
Biblical laws of the Hebrews and the Islamic LawWsSbaria, the laws of
ancient Greece and Rome, and the legal codes opEur

In light of socio-economy: Frank, Robert H., Rass with Reasons. The
Strategy Role of the Emotion (1988), Chap. lll, g: Theory of Moral
Sentiments, pp. 54 (“The impulse to seek revendiasvise counterpro-
ductive unless others have some way of anticipatiag) one has it. The
person in whom this sentiment resides has to geitmntial predators”).
Insofar both communications and an impressionusittare important. But
to be remembered is that even on the genetic theet exits a kind of ge-
netic communication between species, which liveetiogr in habitats, over
a lot of generations. See as well: Weiler, Hans®h Love and Altruis-
men Rationality and Society 3 (1991), pp. 197. In Gammaur politi-
schen Idee der “Vernunft der Gefuhle” und der Bédeg des National-
stolzes, see: Bolle, Friedel, Emotionen und Verhuriteine Gegensatze.
Antrittsvorlesung an der Europa-Universitat Viadrigrankfurt (Oder) am
14. Juni 1994, in: Weiler, Hans N. (Hrsg.), Eurapaiversitat Viadrina
Frankfurt (Oder) Universitatsschriften, Band 7: dtdvorlesungen |
(Sommersemester 1994) (1995), 155 ff.

10
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Probably within every peer group, the humane inguts revenge
seems being the germ for the existence of two @tlaied reasonable
twins. One is called the “avenge” as justice in tbhem of “iustitia
commutativa” or as a kind of “equity™. The other twin chooses the
utilitarian approach, which is its prevention.

Anyhow, if revenge is unavoidable, and if compeiosais needed,
then it is better done in a “civilized form”. In \&84ern civilization and
Western politics, a synonym for civilization woute the term De-
mocracy. That should be simple political topic doWestern society.

However, a multidisciplinary approach combiningrfoapics to a phi-
losophical kind of “Anthropology of Punishment”irgended: Firstly,
Democracy an issue of both, Jurisprudence and Politicakigm,
secondly,Culture, especially human communication in light of lin-
guistic, thirdly,Psychologyas a part of Criminology, and finalllzun-
ishmentas a genuine element of Criminal Law .

1 See again: Nussbaum, Martha, Equity and Mercyy &ad Social Justice
(1999), pp. 157-58. See for instance as well, Stegrdarien, Revitalizing
Aristotle’'s Doctrine of Equity, Journal of Law, @Quie and the Humani-
ties, Vol. 4 (2008), p. 352, ("... what Heideggereoff is a nuanced argu-
ment as to why Aristotle's manifest absorptiorh@ toncrete details of his
face-to-face society is not a limitation to his tloe, but a strength. We,
no less than Aristotle, are enmeshed in logos,liackground ordering not
at the command of our will, but we have a greatHicdlty seeing this.
Thus, where equity for Aristotle above all requiredpert engagement
with logos, equity bids us first to acknowledgetithe logos is.”).
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[I. Part 1. Democracy
A. The Basic Ideals

Therefore, the leading questions are: “What meahsutal criminal 13
act in light of democracy”? And, how do we demosrptinish the
perpetrator in a both, “fair and humane” manner?

Expanding on this notion, “fair and humane” meahgliag by the 14
“Bill of Rights”, and “Human Rights” and “democrdcis meant in
the “supranational” Western sense. Highlightinguetat first stick to
“Western democracy” and to its great ideal of FoeedAfterwards
we should care for looking at three different kirafscounterpoints.
They are the empirical aspect of the socio-psydicéd “groupish-
ness”, a raw model for Eastern cultures, ruled bld&rity, and the
political systems of “peers”, dominated by equifnally we might
need parts of all of them. We might even incorporand at least
weigh these aspects.

B. Freedom According to Hobbes

The starting point for democracy is called “freedoBut what does it15
mean to be — absolutely — free? Accordingltdbbesand othershis is

the “status naturalis”. He describes a kind of ikartase of competi-
tion of armed equalé which coerces the free persons to draw up a
social contract installing a kingdom with their giebors'*

12 Hobbes, Thomas, Hobbes’ Leviathan, reprinted ftbenEdition of 1651
(1962), pp. 94 (“Nature hath made man so equaherr faculties of body
and mind... And therefore if any two men desire thme thing, which
nevertheless they cannot both enjoy, they becoreenies and the result
being that men endeavor to destroy or subdue onthem’). See also:
Mensch, James, Political Violence. The ConflatidnSovereignty and
Freedom, in: Hagedorn, Ludger / Staudigl, Mich&#k(.), Uber Zivilisa-
tion und Differenz, Beitrdge zu einer politischamaRomenologie Europas
(2008), 285 ff., 288 (“Hobbes traces the originviflience among men to
their natural Equality.”).

13 Hobbes, Thomas, De cive (lat. 1668, engl. 16Bidefatio, sec. 14, Liber-
tas, chap. 1. sec. 12 (“bellum omnium contra ommes’homo hominem
lupus”). Pettit, Philip H., Can Contract Theory @Gnol Morality?, in:
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“Hereby it is manifest, that during the time meweliwithout a com-
mon Power to keep them all in awe, they are in @adition which
is called Warre; and such warre, as is of every magmainst every
man.[...] In such a condition there is no place for Industogcause
the fruit thereof is uncertain: and consequently @Galture of the
Earth; no Navigation, nor use of the commoditieat tmay be im-
ported by Sea; no commodious Building; no Instrusheri moving,
and removing as require much force; no Knowledgthefface of the
Earth; no account of Time; no Arts; no Letters; $ociety, and which
Is worst of all, continual fear, and danger of @nt death; And the
life of Man, solitary, poore, nasty, brutish, aritbg.”

Simplified and a little bit altered, it is the fiskmm of the free warriors,
but it is the freedom of the free pioneer farmeard af the free traders,
too.

A “free person” is able to use violence or deceptagainst others.
Therefore he or she could be a “freedom fighteut, e could also be
a “despotic chief” or a “brutal criminal”. But abther free persons can
deliberately do the same to him or to her.

Without law, such a free person cannot be unlawltithout a group,
this free actor can’t act “antisocial” or even “ast’.

In light of freedom a criminal person regressesihg with his act into
a kind of a “status naturalis”. And, the calling o“war on crimes” or
on drugs or terrorism but meant as “war on crimiegl. persons”
takes up at least this kind of metaphor of fightiAgfair trial means

an “equity of arms™’

Dreier, James (Ed.), Contemporary Debates in Mohaory (2006), pp.
77-96.

Or see “fair trial” — for instance in Art. 6 Eygean Convention on Human
Rights — defined by the military vocabulary “eqtalof arms” used by

EGMR EuGRZ 1986, 127 (Bonisch/A), Strafverteidig&®93), 283, 284

(Lamy/B); Entscheidung vom 18.9.2006, Az. 26315/B8nr. 35 (Dog-

moch/D), Urteil vom 12.0.2007 Az: 74613/01, Rdri.(8orgic/C), too.

14
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And what is forHobbestherefore a “state”? It is a mighty body @b
power, the LeviathalT. Today the state is still a strong institutional
player.

C. Civilization According to Locke and Mill

Let us pick up the simple word of (Western) “cixdtion”. At its core, 21
it iIs meant in the restrictive sense of the wotdddrives fromcivis,
the Roman citizen.

Democracy according tdobbesand others means from the devel®
ing the pure “status naturalis” into the “statugil@”. While Hobbes
argued mostly with fearl.ocké® emphasizes the advantage of the
economical idea of cooperation of persons. Crebted social con-
tract, a civil society is built on the importanealof private “persons”.

“In this personal Identity is founded all the Rigamd Justice of Re-
ward or Punishment, Happiness and Misery being ftioatwhich
every one is concerned for himself no matteringtvaegomes of any
Substance, not joined to, or affected with thatscoousness.”

This kind of “personal identity” should be scrused for a persor23
who harmed “Right and Justice”. At least, he or ahts “freely” in
the sense of a status naturalis, but in the statils “wrong and un-

fair”.

15

16

Mensch, James, Political Violence. The ConflatminSovereignty and
Freedom, in: Hagedorn, Ludger / Staudigl, Mich&#k(.), Uber Zivilisa-
tion und Differenz, Beitrdge zu einer politischamaRomenologie Europas
(2008), 285 ff., 290: “in absence of state powerekwample in isolated ar-
eas one passes on a journey a natural conditiemapfcontinues to per-
sist”.

Zartmann, |. Williams, Introduction: Posing theoplem of state collaps,
in: Zartmann, I. Williams (Ed.), Collapsed Statewl &Restoration of le-
gitimate Authority (1995), pp. 1 (“...situation, wigethe structure, author-
ity (legitimate power), law and order have fallggad.”... “when the state
collapses and power (but not always legitimacyl) daivn to local groups
or are up for grabs”. Similar: Rotberg, RobertHailed States, Collapsed
States, Weak States: Causes and Indicators, ifieRptRobert I. (Ed.),
State Failure and State Weakness in a Time of T&083), pp. 1.

Locke, John, Chapter XXVII “On Identity and Diggty” (1690), in: Nid-
ditch, Peter H. (Ed.), An Essay Concerning Humadedstanding (1975).
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Mill wrote in light ofutilitarianism about a civilized community of
sovereign individuals:

“That the only purpose for which power can be righy exercised
over any member of a civilized community, againstll, is to pre-
vent harm to others. His own good, either physmamoral, is not
sufficient warrant. He cannot rightfully be comgeelito do or forbear
because it will be better for him to do so, becaasl part of the
conduct of anyone, for which he is amenable tostha&ety, is that
which concerns others. In the part which merelyceons himself his
independence is, of right, absolute. Over himselér his own body
and mind, the individual is sovereigh

Simply being a “sovereign person” is to be keptind.
D. Including Rousseau: State and Solidarity

“Solidarity” seems to be, at least in the Americard the British na-
tional versions of Western culture, not part of deratic “state” it-
self. The state is defined in the sense of inteynat law and as a
powerful acting persoff. Solidarity is more an element of moratity
and state free Christian chafftylt is a duty of the civil society, espe-

17 Mill, John Stuart, On Liberty (1859), RapaporijzBbeth (Ed.), 9. ed.
(1988), p. 9.

18 See Art. 1 of the Convention of Montevideo (16. 1233): “The state as a
person of international law possesses the followgoglifications: a) a
permanent population; b) a defined territory; aqyavernment and d) ca-
pacity to enter into relations with other States.”

See for the trinity of “Giving, Forgiving and Teshtion”: Heyd, David,
Supererogatory Giving: Can Derrida’s Circle be Bnokin: Byrd, B.
Sharon / Joerden Jan C. (Hrsg.), Philosophia Readiiniversalis, Fest-
schrift fir Joachim Hruschka zum 70. Geburtsta@630149 ff.

First Amendment: “Congress shall make no law retipg an establish-
ment of religion or prohibiting the free exercideereof, ...” (“establish-
ment clause” or “free exercise clause”), see: Swgmiohn, Religious
Liberty and the Secular State (1987), pp. 48, &edy, Leonard, The Es-
tablishment Clause (1994), pp. 105.
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cially a call for each wealthy and educated priyaeson. But in De-
mocracy, the civil society rules the political st

Maybe for the American-British political cultdfet is more a systen?7
of checks and balances that leads in the end tmthesis of both,
civil society of private persons and union of staédd peoples. The
administrative core state is based ¢tobbes” and ‘Locke”, but the
powerful and open minded US-American society seemaclude at
least parts of Rousseau! as wel”® He, whose name stands for the
European continental “we model” of a “general witlas written on
sovereignty**

“As nature gives each man absolute power over @lirhembers, the
social compact gives the body politic absolute powaeer all its
members also; and it is this power which, underdirection of the
general will, bears, as | have said, the name okBagnty.

But, besides the public person, we have to congltemprivate per-
sons composing it, whose life and liberty are natyrindependent of
it. We are bound then to distinguish clearly betwéee respective

21
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Kang, John M., Manliness and the Constitutiomvided Journal of Law &
Public Policy, Vol. 32 (1) (2009), pp. 261 — 332284 (... civility can be
an indispensable social adhesive for a communisyhiAted by its etymo-
logical presence in “civilization” and “civil sodig” civility is at base an
ethic of cooperation...”).

Halberstam, Daniel, Of Power and Responsibillige Political Morality
of Federal Systems, Virginia Law Review, Vol. 9@@2), p. 731 (Form
the abstract: “... this Article compares the domintin®. ‘entitlements’
approach, which looks only to political self-intstewith the dominant ‘fi-
delity’ approach in the European Union and in Geryavhich demands
that institutional actors temper political selférgst by considering the
well-being of the system as a whole.”). Of couts#h approaches are part
of every kind of political system. Insofar (pre-jdimant is the crucial
word.

Mensch, James, Political Violence. The ConflatminSovereignty and
Freedom, in: Hagedorn, Ludger / Staudigl, Mich&#k(.), Uber Zivilisa-
tion und Differenz, Beitrdge zu einer politischamaRomenologie Europas
(2008), 285, 288, 289, he criticizes Hobbes appro&88: “Family,
friends and tribal loyalties are all left out ofcaant”. Indeed, without a
state human live is “solitary, poor, nasty, brutshd short”, Hobbes,
Thomas, Leviathan, Reprinted form Edition of 165262), p. 131.

Rousseau, Jean Jacques, The Social Contract crigkes of Political
Right (1762), Book II, Chap. 4.
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rights of the citizens and the Sovereign, and betwthe duties the
former have to fulfill as subjects, and the natunghts they should
enjoy as men.”

But of course, his main intentions are expressedase words:

“Each of us puts his person and all his power inmocoon under the
supreme direction of the general will, and, in @arporate capacity,
we receive each member as an indivisible part@fthole.®

Therefore Western democracy is meant in the widdrsaipranational
sense of a “democratic civilization” including battate and sociefy.
It is a kind of a “We-Group”. The Preamble of thenStitution for the
United States as well as a lot of other Preamiié¥estern constitu-
tions and of transnational conventions chose toauBeologue to de-
fine pggudly themselves and their main ethics, Iikée the Peo-
ple...”

“We the People of the United States, in Order tonf@ more perfect
Union, establish Justice, insure domestic Trantwilprovide for the
common defence, promote the general Welfare, anurese¢he Bless-
ings of Liberty to ourselves and our Posterity,aiddain and establish
this Constitution for the United States of America.

% Rousseau, Jean Jacques, The Social ContractiraipRrs of Political

Right (1762), Book I, Chap. 6.

In law it is the problem of accepting transnatibmalues as a part of the
national constitution. But “civil society” ought week the third approach
by claiming the supranational approach as theional one, or develop it
“analog” from their own national spiritual heritafjdobbes, Locke, etc.).
Ferrarese, Maria Rosaria, When National Actors Bexdransnational:
Transjudicial Dialogue between Democracy and Ctuiginalism,”
Global Jurist, Vol. 9 (2009), Iss. 1 (Frontiers)ttitle 2. Available at:
http://www.bepress.com/gj/vol9/iss1/art2.

See for example in connection with both immigmatiand citizenship:
Abraham, David, Immigration and Social SolidarityContemporary So-
cieties, The American Academy in Berlin, Socialepcie, May 6, 2010, p.
1. (“We are all multiculturalists now, goes the gelaBut who exactly be-
longs to the national, cultural, and political yndf the ‘we’, — who are
‘we’ the people? And, moreover, what kinds of rgglahd obligations are
entailed by being a member of this ‘we’?”).
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E. Western Democracies

What are the common elements of Western democratteslay? 30

The personal “status civilis”, defined lyckewith “Right and Jus-31
tice”, has developed into “Human Rights”, mainlttwihe addition of
“solidarity (fraternity)”, the “others” according tMill . But, this secu-
lar value of solidarity derives from the Christiduty of Charity. For a
short supranational answer let us take the modsinaedo of the
French Revolution: “Freedom (Liberty), Equity (Etityg, and Soli-
darity (Fraternity)”.

Although “Fraternity” is the original word and ihews best the fam32
ily model, maybe “Solidarity” is used more in Eueofhis change of
words indicates for instance that women in the 20&mtury were
granted the full Human Rights, including the rigihtvote. But solidar-
ity is part of the communitarian approach, ténother synonym for

it is “community®. But knowing this background, let us use the
common Western Trinity of “Freedom, Equity, andiGatity”.

In detail, we can simply look into the yet to beaeted “Preamble”33
“Charter of Fundamental Rights” of the Europeandanwhich gath-
ers the European mainstream of ideas on demodtasiyows by the

28 In light of communitarism, see: Mensch, JameditiPal Violence. The

Conflation of Sovereignty and Freedom, in: Hagedaurdger / Staudigl,
Michael (Hrsg.), Uber Zivilisation und Differenz,eBrage zu einer poli-
tischen Phanomenologie Europas (2008), 285 ff., g¢&he communi-
tarian response ... relies on the creation of samébarity. It holds that
the ultimate bulwark against factionalisms rendimg consolation is a cer-
tain social cohesion or consensus one that trassiato a sense of respect
of the law and with this into a respect for the st@ntion itself.”). Mensch,
James, Political Violence. The Conflation of Sowgmey and Freedom, in:
Hagedorn, Ludger / Staudigl, Michael (Hrsg.), UBerilisation und Dif-
ferenz, Beitrdge zu einer politischen Ph&nomeneldgiropas (2008),
285, 288, 289, he criticizes Hobbes approach: “Barfiiends and tribal
loyalties are all left out of account”. Indeed, hatit a state, or better with-
out a “reliable group” human live is “solitary, ppaasty, brutish and
short”, as Hobbes says in Hobbes’s Leviathan, Regatifrom the edition
of 1651 (1962), p. 131.

In light of republicanism: Pettit, Philip, Repidainism. A Theory of Free-
dom and Government (1997), p. 110 (“Liberty, Eqyahnd Commu-

nity”).

29
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way a new kind of “Social Contract”. The free “Epsan People”
agreed on it each fostering their own special lahdlVestern democ-
racy.

“The peoples of Europe, in creating an ever clas@ion among them,
are resolved to share a peaceful future based omaon values.

Conscious of its spiritual and moral heritage, theion is founded on
the indivisible, universal values of human dignitgedom, equity and
solidarity; it is based on the principles of demaxy and the rule of
law. It places the individual at the heart of itstiaities, by establish-
ing the citizenship of the Union and by creatingaara of freedom,
security and justice.”

“Freedom, Equity and Solidarity” are complemented the more
German Idea of “Human Dignity” (“Menschenwurde”,tAd, 1, of
the German Constitution). Added are the two prilespdemocracy
and the Rule of Law. Furthermore there is the tirinf “Freedom,
Security and Justice”. It expresses rather thetpwofinorganizing a
Western society. All these “values” and “principf@zderive from the
common European “spiritual and moral heritajefor example from
the books oHobbesLockeandRousseau

Of course, eachation maintains its own special combination of these
elements influenced by its geographical neighblyslandscape, by
environment and by traditions etc. The nationshef European conti-
nent have mostly voted for an integrated systersedanore on “EQ-
uity and Solidarity”, and less on “Liberty”. And aig, the societies of
Great Britain and the US, by the way both beinglki islands, tend
to separate state and civil socfétyTheir political civilization is

30 See: Dworkin, Ronald, Taking Rights Seriously2ap pp. 14.

31 Amplifying Western preambles are related to canstinal question, see:
Preul3, Ulrich, Disconnecting Constitutions from t&t@od: Is Global
Constitutionalism a Viable Concept?, in: Dobnerty&@é Loughlin, Martin
(Eds.), The Twilight of Constitutionalism? (201@p. 23. The Preamble-
approach might offer a pragmatic answer, becausstitations, written or
not, are part and core of the national identity] ahsovereignty of acting
states, too.

32 See: Harvard Journal of Law & Public Policy, VBR (2) (2009), on the
topic: “Is America Different From Other Major Denmracies?; Barnett,
Randy E., The Separation of People and State, Hhda@urnal of Law &
Public Policy, Vol. 32 (2009), pp. 451, 453 (“Theparation of People and
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grounded more on personal “Equity and Liberty” e tsense of
Locke. Sheldonfor instance notes that pair of ideals as a sttoauy-
tion of the US®® Hence a separated strong “civil society” could add
both the impulse of “angry revenge” and “friendipgathy”. It could
offer private help by private organizations, botitidar and religious.
As windfall profit the society of the free and efparsons could keep
this kind of political influence and the budget,iarhis needed for so-
cial projects apart form the state, too.

And of course, each “free, equal and solidadgimocratacts within 36
this simple framework, influenced by his nationaltare and maybe
by the common Western civilization as well. Eacleveasily could
combine and weigh all three parts of the Westemaideacy in his
political personality.

In so far “Democracy” is Western ideal that is thea the seculaB7
trinity of “Freedom, Equity and Solidarity”. Undéhis political roof
all Western countries could best be assembled.

State is preserved by the Constitution becauseneocan claim to speak
for the People: neither the President (unlike vasidictatorships) nor the
Congress (unlike the parliamentary systems thatimie throughout the
rest of the world). This separation, like the sapan of Church and
State...)”. On the other hand the single states ®fUB are able to act in
public trials in the name of their people and mdrg,elected and man-
dated persons. It is a kind of direct democracygiihe service of a politi-
cal structure of power and roles. Comparative: Kigzm Helmut /
Axtmann, Roland, Authority, State and National Glaéer. The Civilizing
Process in Austria and England, 1700-1900 (200A9p

State means a liberal core state, defined foamnt& by Elias, Norbert, The
Civilizing Process (Translation from German by EdmhJdephcott) (2000),
pp. 344 (as “monopoly of taxation, together witke tmonopoly of vio-
lence”.). Maybe there is an “American Exceptioralisat least in light of
Continental European approach. The separationiisdsubipolar “check
and balances” thinking, and is not seeking a holsinsensus of State and
democratic society. But we have to keep in mind &wery national cul-
ture has the need to be special one. Insofar eaecylture is “home
grown”, too. Opportunities and geography are imgatritas well. The US
is in my opinion like Great Britain a kind of a nedl protected island and
a global trader, too.

3 Sheldon, Garrett Ward, Constituting the Constitut Understanding the
American Constitution. Through the British Cultu€@dnstitution, Harvard
Journal of Law & Public Policy, Vol. 31 (2008), phl29, 1133 (regarding
Tocqueville), and see for the puritan churches &tcthe core of “private
charity”: p. 1135.
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F. My Background: Western Anthropology
1. Philosophical Anthropology and Western Civilizaton

My own background has evolved from a broad approact perhaps
it is a special one. | would label it “Western Arttpology,” by which

| mean a merger of Philosophical Anthropology anelstern Civiliza-

tion.

To begin with, Western Anthropology tries weigh@gthe main ide-
als and cultures, values and principles, rights @uttes and all kinds
of natural sciences. Complexity of a lot of subsyst rules even the
superstructure of the post-modern world. But, e@rthropos (man)
has — more or less deliberately — to bundle thaggeland important
points of view. As he might define himself, they dhe elements of
his dignity, of his personality, of his identitypédthey are the motiva-
tion of in his speech, of his decisions, of hissastic. States are kinds
of sovereign subjects and powerful agents, as iislen Western
states with written Western democratic constitigidrave to weigh
and to implement their collective identity, espégitgheir civil rights,
their political structure, their Rule of Law, €fcTypically the “ora-
cle” of a constitutional high court is needed tguatithe actual bal-
ance of the national identify.

34 All states need trying to contain centrifugalcies, and a lot of states are

fragmented, see: Preul, Ulrich, Constitutionalisrfiagmented Societies:
The Integrative Function of Liberal Constitutiorsati and its Challenges,
in: Nergelius, Joakim (Ed.), Constitutionalism -viN€hallenges. Euro-
pean Law from a Nordic Perspective (2008), pp. 93.

Regarding the aspect of implementation, for imstaof UN-Human
Rights, James Nickel offers a theory to cope pcatlyi with the idealism
inherent to the UN-Charter: Nickel, James, Rethmgkindivisibility: To-
wards A Theory of Supporting Relations between HurRaghts Human
Rights Quarterly, Vol. 30 (2008), pp. 984-1001 ffrthe abstract: “A cen-
tral thesis is that the strength of supportingtiefes between rights varies
with quality of implementation. Rights with low ditgt implementation
provide little support to other rights. This is wagrly UN formulations of
indivisibility said that it occurs when the rights question are fully real-
ized.”). Perhaps the same approach described ladescribe — the nec-
essary weighing of constitutional rights inside Yées democracies be-
cause each right fosters national priorities, megeiach is marked by dif-
ferent qualities of implementation.

35
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On the higher (meta-) level, therefore we tendnd &n order. Trini-40
ties are the simplest forms to bundle complexityd ¢hey are done
best in a dynamic mode and by dialectic steps. bstéfn societies
we have to start with the early modern Duaff$of mental and physi-
cal things.

Regarding the mental side, there is the normatWertd of — mental41
— Subjects”, for instance in the sense of the ‘Ubfectivism of Des-
carted’ (cogito ergo sum, | think — and doubt —, therefoaen). Criti-
cally revised, the “I’- Subjectivism serves as arenassumption. Po-
litically it is backed up by a consensus aboutRhee WilF® doctrine.
Both, Subjectivism and Free Will doctrine which ateongly related
Western axioms call for ascetic morality and indiial responsibility.
All these ideals serve as the basis of Lib€rynd of Human Right8
They open the path to personal auton8nayd an inter-personal De-

3% Stanford Encyclopedia of Philosophy, Dualism (Z0QHoward Robin-

son), Of course, even “dualism” is a meta-labeldeveral kinds of dual-
ism.

See the overview: Stanford Encyclopedia of Pbiy, Descartes' Epis-
temology (2005) (Lex Newman).

38 Stanford Encyclopedia of Philosophy, Free Wib@3) (Timothy O’ Con-
nor), and: Hume on Free Will (2007) (Paul Russell).

39 Stanford Encyclopedia of Philosophy, Liberalis20q7) (Gerald Gaus and
Shane D. Courtland).

40 Stanford Encyclopedia of Philosophy, Human Rigt2806) (James W.
Nickel). Nickel, James W., Rethinking IndivisibylitTowards a Theory of
Supporting Relations Between Human Rights, 30 HuRights Quarterly
(2008), pp. 984; Nickel, James W., Is Today's In&tional Human Rights
System a Global Governance Regime?, 6 J. ETHIC®3(2Qop. 353.
Ishay, Micheline R., The History of Human-Right&rem Ancient Times
to the Globalization Era (2008), p. 11. HoffmannHgliod, Klaus, Ethics
and Human Rights in a Globalized World. An intecginary Approach,
in: Hoffmann-Holland, Ethics and Human Rights irGéobalized World
(2009), p. 3 (“We can distinguish between threeegations of human
rights: First generation liberal rights (e.g. freed of speech, religion,
freedom from torture), second generation sociatallective rights (e.g.
rights to work, equal payment, a standard of liyinght to education, so-
cial security, food), and third generation solitlaiand development hu-
man rights (e.g. right to development, right togeeaight to healthy envi-
ronment). These generations all refer to particplatosophical, political
and sociological backgrounds.”).

Stanford Encyclopedia of Philosophy, AutonomyMoral and Political
Philosophy (2009) (John Christman).
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mocracy?’. From my standpoint this might be a whole Wesisen

tagonal network of four pairs: The Descartes “I'bffactivism and the
Free will, Responsibility and Morality, Liberty amtliman rights, and
Autonomy and Democracy.

And there is the empirical “World of Objects”, tleephysical things”
are in the focus of all the classic natural scisntesofar, as we, the
species “homo sapiens” are a part of evolution @mdbody consists
of chemical and physical elements, etc.

A rational “synthesis” of both worlds is nearly iogsible, that is part
of the logic of Dualism. Therefore a synthesisiiker a rather formal
and artificial one, or we develop a kind of a thiwdrld. As such a
post-modern synthetic “third world” serves the ‘tmatbased” ap-
proach of a cosmos of interacting cell-like subtsys. The dynamic
social theory of systems includes the whole “cualtwgocial world”,
too, and even each of their interacting human agémd it might be
that the “soul” or the “psyche” of psychology issemilar third and
bridging entity. It tries balancing at least betwdbhe impulses sent
from the body and the claims from the common sehsean. It forms
and reforms permanently his personal identity.

Followers of syncretism appreciate the main aspettll the three
worlds, that one of normative Subjects, the othmer of empirical Ob-
jects and of a holistic emergent cosmos, for ircdast dynamic learn-
ing systems. Syncretists try hard to avoid buildipga hierarchy be-
tween these three approaches. Therefore this Sismres a kind of
an educated Pragmatism. But in the end, syncreéésds to the holis-
tic “syn” (or “con) part of its root etymology, ernasizing the relativ-
ism and interdependency that, for instance, chamaes the dynamic
model of half-autonomic systems.

The ambivalent meaning of “Civilization” stems fraguch a syncre-
tism. On one hand Civilization derive from the Ronfaivis”. This

normative approach to civilization leads to West®eemocracies. On
the other hand in Ethnology every political cultis@ human civilisa-
tion. The main social groups develop and fosteir tbn traditions,
rites, symbols and even special languages. Humaogsrrange from

42 Stanford Encyclopedia of Philosophy, Democrac§06) (Tom Chris-

tiano).
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small nomadic families to tribes, to nations andhi ideal of a man-
kind organized by the United Nations. Every largepulation con-
tains a whole network of subgroups and subcultures.

Western Civilization might profit from a syncreticd of order. Inso-46
far it contains three pairs of elements: 1) from gerspective of sub-
jectivism: “State and Man”; 2) from an objectiverggective: “Power
and Right”; 3) from a synthetic perspective: “Cudttand Naturée®.
Last not least, | might add special aspect. Ondatragy, from the cul-
tural point of view perhaps, that the Ideals of W&as democracy are
forming a kind of an “Ersatz-Religion”, based on 3én Philosophy
of State and Law.

Altogether, this approach could be baptized asagmatic and cross-
disciplinary “Western Anthropology”.

Some aspects are to be amplified:
2. Reality of Groupishness and the Fiction of Freemm

At first an old anthropological aspect might be &figal. The famous47
“status naturalis” of the free and wild human being, of course, a
fictional idea. Nobody lives without a kind of saltzation or without

a civilization in a wider sen$é We are “social and political animals”
(zoon politikon) as well, which includes in light @emocracy “Equity
and Solidarity” and an existing “state”. Let us kpigp the word of
“Groupishness®. In each and every form is groupishness (family,
friends, tribes, nations or feeling as part of al&hin the sense of

43 Montenbruck, Axel, Zivilisation — Staat und Mehs&ewalt und Recht,

Kultur und Natur (2009).

Montenbruck, Axel, Zivilisation. Staat und Mensdbewalt und Recht,
Kultur und Natur (2009), Rdnr. 844 ff.

Lipgar, Robert M., Beyond Bion’s Experiences iro@s: group relations
research and learning, in: Bion, W.R. / Bion TalarRarthenope / Bor-
gogno, Franco / Merciai, Silvio A. (Eds.), Bion'sedacy of Groups
(1998), pp. 25, 27 (human being as a “group animmiller, Eric, A Note
of the Protomental System and “Groupishness”: Bid@asic Assumptions
Revisited, Human Relations, Vol. 51 (1998), pp.a4%nconscious basic
assumption of behaviour of groups”).
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animism, of a book religion or of gloB&lhumanity etc.) a psycho-
logical feature of homo sapiefisAnd disturbance of groupishness is
a form of socio-pathological insanit§.

a6 Hoffmann-Holland, Klaus, Ethics and Human Rights d& Globalized

World. An interdisciplinary Approach, in: Hoffmartelland, Ethics and
Human Rights in a Globalized World (2009), p. 4 I¢&alization can be
defined as ‘the growing interpenetration of statesykets, communica-
tions, and ideas across borders’. The impact obajipation is not re-
stricted to a single system or discipline. It candeen in (informations-)
technology as well as in the social, cultural, exoit, and political sys-
tem, and it affects the way we talk (and think)BJysk, Alison, Introduc-

tion — Transnational Threats and Opportunities,Brysk, Alison (Ed.),

Globalization and Human Rights (2002), p. 1; Goghin&hinnam, Global-
ization — A Multidimensional System (2008), p. 36tark, Robert P.,
Global Awareness — Thinking Systematically abowd¢ World (2002).

Nickel, James W., Is Today’s International HumagH®s System a Global
Governance Regime?, 6 J. ETHICS (2003), pp. 353.

See for the background, too: Markowitsch, Hang Rottgen-Roéssler,
Brigit, (Eds.). Emotions as Bio-cultural ProcessAs, Interdisciplinary
Approach (2009), from the abstract of this anthgioBmotions have
emerged as a topic of interest across the diseipliget studies and find-
ings on emotions tend to fall into two camps: bagysus brain, nature
versus nurture. Emotions as Bio-cultural Proceeffess a unique collabo-
ration across the biological/social divide — frosyghology and neurosci-
ence to cultural anthropology and sociology — andted researchers de-
velop a common language, theoretical basis, antladetogy for examin-
ing this most socio-cognitive aspect of our livegarting with our evolu-
tionary past and continuing into our modern worfdsocial classes and
norms, these multidisciplinary perspectives reviealcomplex interplay of
biological, social, cultural, and personal factatsvork in emotions, with
particular emphasis on the nuances involved inepadd shame. A sam-
pling of the topics: (1) The roles of the brainemotional processing. (2)
Emotional development milestones in childhood. $8kial feeling rules
and the experience of loss. (4) Emotions as comtnes®i The manage-
ment of feelings and the self-help industry. (5)nBioand dishonor: socie-
tal and gender manifestations of pride and shaf)eEifotion regulation
and youth culture. (7) Pride and shame in the wass (emphasis
added). See especially in light of ethnology: RéttgROssler, Birgit,
Gravestones for Butterflies. Social feeling Rulesl dndividual Experi-
ences of Loss, In: Emotions (2009), pp. 164 (fohma abstract: about
“emotional adjustment to change life circumstancesd a “process of in-
teracting meaning making”. Based the aspects Heatdultures formulate
“feeling rules” or “emotional imperatives” as welf .... “display rules”,
illustrated by a “movement of parents that hadeseff pregnancy loss or
stillbirth and wanted to create a place for grief...”
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But in my opinion, this kind of secular fiction eteng Freedom a8
first and adding groupishness afterwards is a genpart of the logic
of our secular democracy. Only freedom based onufea enabled
the early modern European Humanism and their emgrggience to
substitute an existing social system that inclddesnocracy” in form

of a medieval religiof’ The “status naturalis” leads us still to univer-
sal “natural” Human Rights and allows the sepamatbstate and re-
ligion.

The “status naturalis” is a philosophical kind aitlaopology. It is49
based on the ability to act. Acting freely includesleast some bio-
logical goods (in ethical terms: values). This &dem” is grounded
on “life and health”; to add are “identity and iwidiuality” and even
“intelligence and utilitarian ethics”. Obviously &v “life” ranks sec-
ond to this ability of being an actor. And only wmatly free persons
are able to “constitute” a democracy of free pegofpee from absolute
monarchs and free from an absolute church.

Pressed or lured into a democratic “We-group” ticeve free born50
persons change into the “status civilis”. But stilley are only bound
absolutely by Natural Law, or maybe even only st tkind of Natu-
ral Law they are consenting to as reasonable, wisicdalled “com-
mon sense® And democrats keep parts of their old absolutedioen

8 In light of psychoanalysis: Adam, John / Scanl@yristopher, Distur-

bances of “groupishness”? Structural violence, s&ff@nd the therapeutic
community response to severe personality disotdrnational Forum of
Psychoanalysis Vol. 18 (2009), pp. 23 (“considetoth the merits of the
democratic therapeutic community model as a resptimsevere personal-
ity disorders and the danger, inherent in the moded an unconscious
identification with Diogenes in his barrel *). Oburse there is the possi-
bility of psychic insanity of “holing oneself uptpo, Adam / Scanlon in
their abstract is usually “related to an experientdeing violently ex-
cluded”.

The historical bridge is the “Rationalized Chastty”, Taylor, Charles,
Sources of the Self. The Making of the Modern ldgnseventh printing
(1994), Chap. 14.1, regarding Locke.

A “social unity” needs for their “socials arramgents” a “consensus of
reasonable comprehensive doctrines”, Rawls, Jobftidal Liberalism
(1993), p. 136, p. 41. For the importance of sigbiKlosko, George,
Rawl's Argument from political stability, Columbidaw Review 94
(1994), pp. 1882, 1885. See also: Barry, BriannJeawls and the search
for stability, Ethics 105 (1995), pp. 880 and: Vhag, Geoffrey, The De-
cline in the liberal tradition: The case of JohnMRa in: Peters, Martin /
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to themselves, especially the right of property #rapursuit of hap-
piness, both mean to be simply free of dominatfon.

On the other hand, each law — reasonable or notlddes enforce-
ment>? Even the peaceful status civilis cannot exist atithpower and
a kind of domination. At it best it is a fairly gled and professionally
organized democratic system of co-domination.

3. Freedom and Responsibility, Western Groupishnesand Collec-
tive Guilt

“Responsibility” to peers and “moral guilt” for haful actions are
parts of being “a free master of ones own free”adtisese, and the
simple self inflicted risk called “liability”, arevell known ethical
functions of Freedon

Schréder, Peter (Hrsg.), SouveranitatskonzeptioBeitrdge zur Analyse
politischer Ordnungsvorstellungen im 17. bis zum Zfhrhundert (2000),
157 ff.

In light of republicanism: Pettit, Philip, Repidainism. A Theory of Free-
dom and Government (1997), pp. 51: “Liberty is Ntmmination”, obvi-

ously freedom is defined mainly by autocracy, @:ge 263: “republican
civility...is... associated with... vigilance” regardinguthorities, but
“trust” is possible between persons.

See: Benjamin, Walter, Critique of violence, Benjamin Walter, Se-
lected writings, Vol. 1, 1913-1926 (Bullock, M. énrhings, M.W., Eds.)
(2004), pp. 243 (“all violence as a means is eitlagr-making or law-

preserving”). Similar. Mensch, James, Political ice. The conflation
of Sovereignty and Freedom, in: Hagedorn, Ludg&taudigl, Michael

(Hrsg.), Uber Zivilisation und Differenz, Beitragau einer politischen
Phanomenologie (2008), 285 ff., 290 (“the violetitat preserves the law
is present in the use to enforce the law”). FerBenjamin, Walter, Cri-

tique of Violence, in: Benjamin Walter, Selectedtings, Vol. 1, 1913-

1926 (Bullock, M. / Jennings, M.W., Eds.) (2004)2d48 (“law-making is

power making, assumption of power, and to that réxten immediate
manifestation of violence”).

Waller, Bruce N., Freedom, Moral Responsibilityddtthics, in: Consider
Ethics: Theory, Readings and Contemporary Issu@85(2 pp. 215-233;
Hart, H.L.A., Punishment and Responsibility. Essaythe Philosophy of
Law, Second Edition (2008) pp. 3 (principle of diaition); Krawietz,

Werner, Risiko, Recht und normative Verantwortutiggaution in recht-

sethischer Perspektive, in: Gerhardt, Volker / Kedzy Werner (Hrsg.),
Recht und Natur. Beitrage zu Ehren von Friedrichilach; Schriften zur
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Psychology underlines similar human traits. Bennettemphasizes53
there is the strong impulse to apologize and ttoresn a ritual way,
but it is mainly related to harmed peers (friendshollegiality or citi-
zenship), and especially in cases of mere reclkéssshin light of
policy a sovereign Western state is a democratie-ghbup” and acts
free and responsibly, too. Being a democratic doxgyarticipant of
this “We-group” — instead of being a mere submisgnember — a
Western person can feel even a common “collectivi#”d and the
collective duty to condemn crimés.

In light of social psychologi¥cGartyandBlinc wrote’’ 54

There are..two preconditions for collective guilt... people canrexg|f
collective guilt unless they (a) recognize thatythhelong to a group
... and (b) they see that group as responsible fareshumanitarian
violation”. They would like to add two points{c) a continuing status

Rechtstheorie, Heft 153 (1992), 147 ff., 166; Kdntmanuel, Grundle-
gung zur Metaphysik der Sitten, Koniglich Preul3esétkademie der Wis-
senschaften (Hrsg.), Band IV (1903/11), 334, Hw).329.

Bennett, Christopher, The Apology Ritual. A Pedphical Theory of Pun-
ishment (2008), p. 47: “Responsibility, reactivétatles and the right to
be punished”; or p. 175: “The apology rituals atsdrivals”.

Branscombe, Nyla. R. / Sengoski, Ben / KappeanBiM., The measure-
ment of collective Guilt. What it is and what it i®t, in: Branscombe,
Nyla R. / Doosje, Bertjar (Eds.), Collective Guiitinternational Perspec-
tives (2004), pp. 16. See p. 16 , combining ale¢hr‘pride, shame, and
guilt” and explaining ... “guilt stems from perceigrhe self as responsi-
ble for an event that violates internalized morandards or expecta-
tions”), p. 17 ... “guilt by association can be expaced when the ingroup
is perceived as responsible for an unjustifiedatioh of accepted moral
standards”. “Ingroup” is a synonym for a persomaportant “We-group”.
And it should be kept in mind that “justified vidilans” are obviously ac-
cepted violations.

Bennett, Christopher, The Apology Ritual. A Pedphical Theory of Pun-
ishment (2008), pp. 101: “The cycle of blame andlegy”, pp. 152: “In-
stitutional blame and apology”. To issue authomtbondemnation of
crimes, see Feinberg, Joel, The Expressiuaction of Punishment, in:
Feinberg, Joel (Ed.), Doing and Deserving (1970),9%.

McGarty, Craig / Blinc, Ana-Maria, Refining theddning of the “Collec-
tive”, in Collective Guilt, Harm, Guilt and Apologyn Australia, in:
Branscombe, Nyla R. / Doosje Bertjar (Eds.), ColNecGuilt in Interna-
tional Perspectives (2004), pp. 112-113. But thaans on the other hand,
if a humanitarian violation is justified by a (damating) group there is no
feeling of (collective) guilt.
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advantage for dominant groupsihd“(d) there is a conflict within the
dominant group”.

Taking that structure for granted that means thag versa, the mo-
rality of a democratic person is — partly — an inéized or accepted
“group morality”. It derives from the special “comom sense” of this
group. The Western grid of ethics and the natiomadlel of “personal
morality” are learned most by both, by educationaotloser “We-
group” and by social experience interacting witkense Pressed in one
word: by communication. The special ethnical orioral ethics
evolve of a common Western heritage and of a pesntaWestern
exchange of thoughts. These kinds of culture dnamnfa “human
precondition” toward fairness and compassion. Hrlybtne basics of
ethics are founded on the evolutionary principlecobperation and
the rule of reciprocity, too.

4. “Family” and “Duties”, Ideal of Eastern Civiliza tions

In light of history, the Western kind of a “civiedl Freedom” is a
child of cultural change. It is an offspring of tReropean renaissance
of antic “humane rationalism” combined with a preggive linear
thinking, not a cyclic kind of living. Civilized W&ern culture in-
cludes a whole sophisticated philosophical trinitieant are at least: a
mainly personal Subjectivism of liberal arts, anp@mal objectivism
of technology and a more social approach of a ggting postmod-
ernism. But philosophy begins with and comes backcbgito ergo
sum” (I think, or | doubt therefore | am), an idea scientist can be
free himself of.

A lot of Eastern cultures are mostly grounded ootlaer fiction,

which is the old medieval idea of being a mere mamdb a clan or a
family.® The holistic “We-person” is idealized in the sakired as the
Western “l-person”. The ghosts of ancestors, advofluncountable
spirits and demons mixed with a meta-natural sysghef yin and

%8 See: MacCromack, Geoffrey, The Legalist School isdnfluence upon

Traditional Chinese Law, Archives for Philosophyl@iw and Social Phi-
losophy (2006), p. 59 (“officials’ duties”, and meging the Legalist
School “that official should be accountable undex law for the correct
performance of their duties”).
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yang” that means a kind of high sophisticated balandsgresuma-
bly still ruling the “cultural cosmos” of China arokt of other greater
empires in East Asi¥. From the Western point of view these We-
cultures are meant to absorb Egoism, Individuadityl Rationality.
But these kinds of animistic spiritualism are pafriVestern spiritual
heritagé® as well.

“Honor” of the family and “shame” in cases of “dxience” are58
combined with the human identity of being a merensigsive mem-
ber® Sacrificing scapegoats does not only calm dowlective emo-
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See: Madl, Pierre, Abrahamic vs. Asian Values: We(a)stern Society,
in: Giordano, Christian / Patry, Jean-Luc (Hrsd.heorie und Praxis —
Bruche und Brucken (2006), 103 ff., 115 (Yin anchya‘an explicit dual-

ism, that expresses one implicit unit, such as goudl bad, hot and cold,
happiness and sadness, health and sickness, trdtfalsity or life and

death”). The Mankind lives between heaven (Yang) earth (Yin). Madl,

Abrahamic, Pierre, Abrahamic v., Asian Values: Wie(a)stern Society,
in: Giordano, Christian / Patry, Jean-Luc (Hrsd.heorie und Praxis —
Brtche und Brticken (2006), 103 ff., 123: “a hotisinderstanding by in-
troducing Trans-disciplinarity”...See for the “noneegm” of Buddhism:

Madl, Pierre, Abrahamic vs, Asian Values: The W&t@&h Society, in:

Giordano, Christian / Patry, Jean-Luc (Hrsg.), Theeand Praxis — Brliche
und Briicken (2006), 103 ff., 114: “Nirwana” is iru@dhism a kind of a
whole living system of nature: the “indeed beirgises from ‘not being’,

just as sound is distinguished from silence anit ligpm darkness”. From
my rational Western point of view, instead of fauagrthe at least more
dialogical Bipolarity of yin and yang, the culture$ Buddhism set the
next formal step to a kind of biological Binarity looth, a natural “to be
and not to be” but they always chose the synthesis.

Regarding India see Bhargava, Rajee, “Politicatu&ism: Why It Is

Needed and What Can Be Learnt from Its Indian \é&f'siin: Brahm

Levey, Geoffrey / Modood, Tariq, (Eds.), Secularigteligion and Multi-

cultural Citizenship (2009), pp. 82-109, (“...a stypolitical secularisms is
alien to Indian culture and civilization”).

For instance as Platonism: Gerson, Lloyd P., Visn@latonism?, JHP 43
(2005), pp. 253. Platon, Phaidon, in: Eigler, GentfiHrsg.), Platon. Wer-
ke in acht Banden. Griechisch und Deutsch, BandS@&derausgabe
(1990), 1 ff., 65a—67b, 82b—84b; Platon, Politara, Eigler, Gunther
(Hrsg.), Platon. Werke in acht Banden. Griechisod Deutsch, Band 4,
Sonderausgabe (1990), 521¢c-535a.

The concepts of shame, guilt, and embarrassmentat fully standard-
ized: Tangney, Miller, Flicker, Barlow, Are shameguilt, and
embarrassment distinct emotions?, Journal of Pals@md Social
Psychology, 701996), p. 1256. Fossum, Merle A. / Mason, Mari/n
Facing Shame: Families in Recovery, W.W. Nortor8@9 p. 5, (“While
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tions, they are also reasonable, because the gsotgsponsible to
higher spiritsThe group sacrifices a precious asset, maybe g goat
slave or even a chiff.Crucial and the bridge to Individualism is the
offering of the “only son”. The patriarch Abraharfiesed his son, as
did the God of the New Testament.

Another idea is the duty of solidarity, but not yrVith humans but
with every living being. Time for these rural cukts is a cyclic on&'
They live more in a circle of generations. A caliee holistic feeling,
nature-based Animism and the holiness of anceaterghe great reli-
gious elements of that kind of civilizatioPsEven great imperial sys-
tems are still built on families (dynasties).

Simplified in light of politics, Western civilizaih of human “indi-
vidualism” is based mainly more on “secular citiesdr the US it was
at the beginning Boston against London. “Collestwi in the wider
sense of being a part of a natural animated wesrigtounded in a “re-
ligious, rural way of life”. They are normally buibn a religion that
claims solidarity with the whole universe and defs rituals to sup-

guilt is a painful feeling of regret and responiéipifor one’s actions,

shame is a painful feeling about oneself as a péi)sA person in that

sense describes a kind of social role. In Germasild&, Ginter H.,

Scham und Schuld. Zum alteritatstheoretischen ¥edstis selbstreflexi-
ver Affekte, Zeitschrift fir psychosomatische Madiznd Psychoanalyse
43 (1997), 119 ff.; Marks, Stephan, Zur Funktiom\®&cham und Scham-
abwehr im Nationalsozialismus, in: Schonbachlerpr@e(Hrsg.), Die

Scham in Philosophie, Kulturanthropologie und Psgrtalyse, Zurich:

Collegium Helveticum Heft 2 (2006), 51-56.

For “scapegoat” see: Montenbruck, Axel, Siindekbot Strafrechtsphi-
losophie. Vergeltung, Strafzeit, Sindenbock, Mearabchtsstrafe (1995-
2009) (2009), Rdnr. 300 ff.

Eliade, Mircea, The Sacred and the Profane: Thtumd of Religion,
Trask, Willard R. (Trans.), New York: Harper Torddks (1961), p. 73;
Montenbruck, Axel, Strafzeit, in: Strafrechtsphdpsie. Vergeltung,
Strafzeit, Sindenbock, Menschenrechtsstrafe (1988)2(2009), Rdnr.
200.

See: Western “Abrahamic tradition” opposing tosi#@n values”: Madl,
Pierre, Abrahamic vs. Asian values: the We(a)s8oaiety, in: Giordano,
Christian / Patry, Jean-Luc (Hrsg.), Theorie unéxi® — Briiche und
Briicken (2006), 103 ff., 108 ff. (“male-types gagtire”), as well as “Hi-
erarchy of Oppression”. (1) God — (2) Man - (3) Waom+ (4) Animals
and Plants — (5) Nature — (6) Mother Earth, andpse3: “a holistic un-
derstanding by introducing Trans-disciplinarity”.
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port the feeling of collectivism and to suppress tlutbreak of indi-
viduality.

Therefore, instead of original “individual right#fiese rural culture$1
develop a system of “collective duti€§"They are a pressing com-
mitment for the elder brothers, the chiefs andkihgs. It is their holy
task to protect and to nourish children, youngethers or to support
the members, who depend on a lord or on the kingdBties provide

a derivative kind of rights of the members. Andeviersa, individual
rights entail, for instance, duties to other pessdn reality, each civi-
lization meant in the wide sense of political ctdtdnas to cope with
both, the interest of the young and free individuahd the group,
governed by the generation of elders/parhts.

Believing in one personal almighty God seems tthieebridge to the62
modern meaning of personality. It is combined with “imago del”
model that men are animated by the holy spirit odGBut on the
other hand, even the profane abiding by the sprtumanity means
relying on a last and ultimate reason and that tdatess a kind of a
civil religion.?® And of course, in reality at least every greattenipo-
rary mainstream culture of secularism providestaiall other kinds

66 In light of formal jurisprudence on Right and Butlaffey, Peter A.,

Hohfeld's Power-Liability/Right-Duty Distinction ithe Law of Restitu-
tion. Canadian Journal of Law and Jurisprudencd, Y0 (2) (2004), pp.
295-313.

Their decision could be internalized by the ngameration, see as an ex-
ample for the anthropological “generation” appraashdenaes, Johannes,
General Prevention Revisited: Research and Polggli¢ations, The
Journal of Criminal Law & Criminology 66 (1975), pp38-365, p. 338
(341): “The consideration of moral effects calls éolong-term perspec-
tive. The legislation of one generation may becdhee morality of the
next (...) If a substantial part of the impact of thes is believed to lie in
its power to support and reinforce social hormsg @rould not expect
rapid changes in crime rates as a result of lems ¢hastic changes in law
or law enforcement”.

Bell, Daniel, Return of the sacred? The Argumanthe future of Relig-
ion, in: Bell, Daniel (Ed.), The Winding passages&sand Sociological
Journeys 1960 — 1980 (1980), pp. 324, p. 347 (Yrwliis ... a constitu-
tive aspect of human experience, of human cultuiM¥ller, Alois, Relig-

ion, Kultur und Ethik unter Sakularisierungsbedingen, in: Kohler,

Georg / Kleger, Heinz (Hrsg.), Diskurs und DezisiBwolitische Vernunft
in der wissenschaftlich-technischen Zivilisationerkhann Libbe in der
Diskussion (1990), 285 ff., 293 ff.
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of open or secret subcultures thereby counterbizgredl the other
kinds of danger of a strict secular fundamentaligut in the end
there is a cultural decision to be made, eitheoriag more the indi-
vidualism of cities or sticking to the old systefrcollectivism ideally
organizing best rural countries.

As to the religious aspect, there is a secular Hgog science of re-
ligion” which is represented for instance by so@athropologist

Harvey Whitehouse. He offers an impressive analg$iprobably

universal elements of religion. Granted that theyyagenuine part of
the human, they ought to be features of the sebeitaatz-religion” of

the Western democracies, too, which are expresseitheir semi-

religious Preamble.

Among other elements he mentions “Deference, Motdigation,

Punishment and reward”. “Punishment and reward”benty part of
the tit for tat principle of equity. Deference istaategy of social hier-
archies. Moral obligations are part of the persaingthity of men.

Another core religious aspect is “afterlife”. Redjag this element,

the Western civil society generated a secular @ypatt developing a
cultural tradition of both oral narrative storiesdasongs about famous
ancestors and especially written semi-holy bookaraf about great
philosophers, history books about leaders etc.

“Beings with special powers, Signs and portentga@onism, Spirit
possession”, they in Western Democracies are tefleby elected
Presidents, by Lawmakers etc., and of course bgyetber kind civil

idol, too. In Western democracies each persongpaates in this pool
of “natural” gifts which are the background for psrsonal Human
Rights.

69 Harvey Whitehouse, Cognition and Religious Evolut Ethnology and

Anthropology, Vol. 3. No. 3 (2008), pp. 35, p. 3Bigure 1 lists a number
of traits that might be associated with the categaligion’. These traits
are probably found, in some shape or form, in alnhn societies or at
least are very widespread and historically recurréne CSR” — cognitive
science of religion — “has attempted to accounttice recurrence in terms
of the shaping and constraining: effects of unigemsognitive mecha-
nisms.” His list contains: “Afterlife, Beings witkpecial powers, Signs and
portents, Creationism, Spirit possession, RituRigal exegesis, Defer-
ence, Moral obligation, Punishment and reward, Retom, ... Cross-
culturally recurrent religious repertoire.”).
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“Rituals, Ritual exegesis, The Sacred”, they apad of the juridical 67
system. Rites dominate of each courtroom sessiut,l@awvyers are
educated in exegesis. Both the role of a judgendsontempt of
court”, and the reasonability of a jury, as in ‘$emable doubts”, re-
flects their special kind of secular holiness.

Western Preambles (and constitutions) should be ae@ kind of po-68
litical Ersatz-religions. Preambles generate ctileting aspects, like
the collective “believing and trusting”, or the fdimg and submit-
ting”. They are associated with phrases like ‘iéd&” and are symbol-
ized by the spiritual power of “Rule of Law”.

These preambles and phrases are elements of bothredgious 69
Western ethics and Democratic “leadership”. We migdd phrases
like “it's common sense” or “it's science”. But oburse, on the other
hand, these are more open, at least in an idestddrse”, in which
each reasonable and therefore “free” person caildkel part.

5. “Peers and Asceticism”, the Limitation of raw Malels

There should be a third kind of culture, too. lattsimple strand of70
thoughts it is ruled mainly by Equity. Smaller gpsuof “peers” draw
from altruism and respect, suppressing egoism dsaw&ompassion.
Domination of Equity often evolves into a holy osecular Order of
Equals. Asceticism, proud worshiping and self-$mong are core
features of Equity. Societies dominated by arigtbcrwarriors, by a
network of cloisters (including Buddhism), or bytbh@lements as the
Knights Templar are well-known examples. In a widense every
caste systems is founded not only on a holy hiagareut by relying
on a lot of groups of peers, too. Peer groups isté/a law enforce-
ment and recruits in war times are lead by thesestas well. Com-
mon Rituals, special uniforms and secret signdhegdorand mark for
peers.

Apparently, there are not a lot of other ethictraatives to economi@l
individualism, emotional collectivism and dutifulgty. But each
real political culture that is dominated by oneglu#se main three ide-
ologies (Freedom, Equity or Solidarity) has to gaddeast, with both
of the others. The Western civilization, althougimihated by Free-
dom, needs and knows the advantages of being ‘@ed®by the pair
of “Equity” and “Solidarity”.
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Each ruling ideal has to “internalize” both the eatlkind of thinking
and has to “tolerate” their subcultures, at leasfatto. This kind of
handling is based on the two old conditions to d@t@ other systems
peacefully: embracing strong competitors and ruliygthe motto of
“divide et impera”. Furthermore, each society lmsdpe as well with
two — negative — elements, the influences of for@gltures and some
brand new aspect8.Most of the novelties are delivered by natural
sciences. And, of course, that — open-ended -tytnnodel of civiliza-
tion is a simple one. But, remember the pragmatiicl of Ockham’s
Razor.

Therefore, democracy too has to weigh — and to diaize as far as
possible — a political trinity,

(1) individualism as freedom,
(2) mutuality as equity and

(3) collectivism as solidarity. All three kinds afguments are impor-
tant.

But the responsible decision must be made fornptis#ion or role of
a democratic person. That means taking culturaltygranted, that
human beings are able to argue and to decide “free”

Again; this is a very simple supranational modeMédstern democ-
racy. Each real Western nation balances and rextxdaa special kind
of combination of this democratic trinity every d&urthermore, each
one of the “united states” within the main and fedleulture of the
US might be proud of its own kind of the US-Demagra

6. Western Diagram: Freedom, Equity and Solidarity

The secular Credo of democracy, Freedom, EquitySolidarity, and
some elements of its outcome could perhaps be @ssgd into this
diagram. And, we only need ideals at all becauaktyeshows us that

70 Montenbruck, Axel, Zivilisation. Staat und MensdBewalt und Recht,

Kultur und Natur (2009), Rdnr. 1097.
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for every “ought” there is a special case of violatto be thought
with. The serious ones are crimes.

Freedom means in:

Equity means in:

Solidarity meansn:

Politics, Human
Rights:

Private Rights/ Pri-
vate chances

Politics, Humans
Rights:

Fairness/ justice/ rule
of law

Politics, Human
Rights:

Security/ sharing of
Power/ petitions

Criminal Law:

Justified self-defense
private arrest

Criminal Law:

/Reciprocity/ retalia-
tion/ restoration of
law

Criminal Law:

Prevention as protect
tion of members, of
collective and of all
constitutional values

Civil Law:

Sovereign personality

Civil Law:

yContracts and duties
property and liability

Public Law:

Elections/ taxes/ po-
licing

Civil Economy:

A free market

Civil Economy:

A fair market

Civil Economy:

A controlled market

Civil Power:

Ability to act, to
work, to move

Civil Power:

Creating networks
and communities

Civil Power:

Charity/ lobbying/
integrated public-
private Partnership

Jurisprudence/ com-
mon sense:

Decision between:

Jurisprudence/ com-
mon sense:

Decision between:

Jurisprudence/ com-
mon sense:

Decision between:
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Autonomy and “Golden rule” and Altruism/ Humanism

Egoism cruel Retaliation and inhumane Collec-
tivism

Morality: Morality: Morality:

Personal duty to Personal duty to peerd’ersonal duty to soci-

yourself ety

These are at least typical examples. Regarding éffestemocracy,
they are an important part of my position, too.

G. First Thesis: Three Democratic Steps to Punishnm

Regarding punishment and crime, we might try théoyong three
steps:

Step 1:What is democracyPhe answer is given, although democracy
Is based on “Freedom”, it is a special national lom@tion of: “Free-
dom, Equity and Solidarity”.

Step 2:In Light of Democracy what are criminal acts of anunal
person?

His actions are “free”, but “unfair and inhuman&he criminal per-
son

(1) is gaining freedom by taking freedom,

(2) is building up a hierarchy (domination) insteafdaccepting fair
Equity

(3) is not showing solidarity, sympathy or empathy

Step 3:In what way is this response democratif?e main point is,
because even a brutal perpetrator still has hismat“constitutional
rights” and his “fundamental human rights”.
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In detall, 78

(1) We, i. e. thelemocratic societytake away his “physical freedom”
and we dominate him, maybe for 20 years.

(2) But that’s “fair”, because it is not more thaatiprocity; it is only
an “eye for an eye”.

(3) And it is less than that, it is “humane”. Thesdhe permanent of-
fer of “reconciliation” to the prodigal son.

About the special case dkath penalty] personally would add: In79
side of an existent democracy, the “state” canogichlly have the
right to eliminate one of its “royal rulers”. Evés co-rulers can’t do

it within the limits a democracy. But of courseeyhcan do it by re-
gressing into a “status naturalis”.

And, avoiding the dilemma of the “maybe fair, bohumane” death80
penalty, altogether by taking away “freedom” butedhg “fairness
and solidarity” is a democratic kind of punishment.
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1. Part 2: Culture
A. Communication and Culture

Let us look at the common cultural background ofrideratic states
regarding criminal acts and punishment. To begih wiwould like to
offer a six-pointed statement, seemingly beingeeidient.

(1) The core of each humane society is “commurocatiOr asBasil
Bernsteifl' says “The semantic function of a language is the sbcia
culture”.

In a more sophisticated veiRoy Rappoportwrites: ‘The terms
“communicate” and “community are obviously cognat&Sommuni-
cate” is derived from Latin communicare “to makeammoon”. And he
adds:“A human community is an association of personsditey
upon a common groundAnd furthermoreThose who hold ultimate
sacred Postulates in common constitute commurasefindamental
in nature as those defined by descent from commoestors, for they
accept common foundations for their testimony,rtp&dges, their
institutions and much of their general understagdif the world.”?

That is the more hidden social root of the famotsnfmon sense”;
the other of course, is the enlightenment and aggwith reason.

(2) Communicating creates a kind of “common senkelight of an-
thropology and the theory of systems and the wofdslaturana /
Valera®, there is a kind of self organizédonsensual domain of be-
haviour”. A group needs an analogy to sub-human herd or swarm
at least a “common behaviouf’ By learning to communicate in our

n Bernstein, Basil, Class, Codes and Control, YolTheoretical Studies

towards a Sociology of Language (1971), p. 54.

Rappaport, Roy A., Ritual and Religion in the imgkof Humanity
(1999), p. 326.

Maturana, Humberto R. / Valera, Francisco, Auagi® and Cognition —
The Realization of the Living (1980), p. 50 (“crieat of consensual do-
main of behaviour”).

Extremely grounded on consensus for instance: Myad, Alasdair, After
Virtue (Second corrected Edition with Prescript&), pp. 69: morality
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special languages, we humans become socializedekhsBut obvi-
ously, we are not strictly bound to our group aisd‘common behav-
iour”. Insofar the special human language is banltabstractions and
symbols’™

(3) Communication implies the basics of democracyg wice versa,84
because communication means “dialog” or an opesctdirse” and
requires a “forum”. The alternative is a “decisiowithout open
communication in a forum. That means secrecy, dati@n of an
elite, and animosity.

(4) At the very least, each society is not onlydsheapon communica85
tion, it “is” communication’® But it “is” collective coercion, too. In
reality, in every social system there are both cdisses” and “deci-
sions”, because you cannot only discuss. After dewla decision
must be made. And normally, even the decision pfeaum is pre-
pared by a smaller group of leaders. On the othrdheven a cabinet
or a board cannot work without a kind of open disse.

(5) When communicating, we use and think in our Geammon lan- 86
guage”. We are living in a cage, a kind of “natibrreome and in a
wider kind of Western cultural system. To underdtather systems,
we have to learn their art of communication. Buatrmally we would
not be able to become a real “native speaker”.

is a fiction, constructed by a community and by ommication. But “tit
for tat” indicates that at least reciprocity isogigl biological strategy.

In light of anthropology: Rappaport, Roy A., Rittand Religion in the
making of Humanity (1999), p. 7: “Not only is larage is the human way
of life” but “the appearance of the symbol” andBp:‘With the symbol an
entirely new form of information (in the widest senof the word) ap-
peared in the world”. He continues: “the languageceéntral to human
mode of adaption”... “but there is a great inversion’if the metaphor of
inversion (surely an oversimplification) is at alit, then it is appropriate
to propose that the proposition favored in humaras®ystems are about
such conceptions as God, Freedom, Fatherland, la@@&®od.”

e Luhmann, Niklas, Politische Theorie im Wohlfasttat (1981), 19 f.;
Simmel, Georg, Soziologie. Untersuchungen Uber-dienen der Verge-
sellschaftung, in: Rammstedt, Otthein (Hrsg.), Gesasgabe, Band 11
(1992), 321.

In sense of “systemic function of grammar”: Hadly, Michael A. K., In-
troduction to Functional Grammar, 2. ed. (1994),1p. Ullman, M. /
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(6) Structurally, we have to cope with the samebjam of cultural
differences when a meta-discipline as Philosoph#iathropology
invites Jurisprudence, Political Science, LingestiPsychology and
Criminal Law to an interdisciplinaf§ conference about Punishment
and Crime. Me, | am originally a “learned nativeaker” in the world
of norms (“ought”), which Law is an old part of. &otly | got my de-
grees concerning the small unit of national Gerirean, especially of
crime and legal punishment, which is of course iddael in German
and Western jurisprudence. Arguing with empiricgppects, which |
have to borrow by famous colleagues, means swigchito another
kind of world, that of mere facts. The only solasdhat, vice versa,
the same risk of misunderstanding exists.

But in democracy every ruler, and that means eslengocrat, has the
right to ask his own Universities to give answéat tare balanced be-
tween the faculties. And then we are back agaiscattinizing the
human level of a pragmatic Philosophy, of languagessymbols.

A simple answer might be this one. At least in Wasianguages we
have a common system of simple grammatical rulese &f them

covers kinds of personalities and groups: |, Yoe/Ste /It, We, You,
they. These basic grammatical elements might sasva mirror for

our political abilities.

Weighing this six-pointed division of grammaticabgects, it is based
more on a kind of Anthropology of communicationtive sense of
Michael Tomasell&® than on a Philosophy of Language. But, for in-

Corkin, S. / Coppola, M. / Hickok, G./ Growdon /H., Koroshetz, W. J. /
Pinker, S., A neural dissociation within languaBeidence that the mental
dictionary is part of declarative memory, and tgegmmatical rules are
processed by the procedural system, Journal of i©agMNeuroscience 9
(1997), pp. 289-299, or: Pinker, Steven, So How Dtbee Mind Work?

Mind and Language, 20 (2005), pp. 1-24. Eco, Uhdds offene Kunst-

werk (1962), p. 66 (The language is the cultur: ‘ie 8prache ist wirklich

die eigentliche Grundlage der Kultur. Im Verhaltaig Sprache sind alle
anderen Systeme von Symbolen akzessorisch odeledbtje.

With well known but sometimes angrily suppresgedblems of under-
standing and respecting each other, Gluckman, I@ésed Systems and
Open Minds. The limits of nativity in Social Anthpology (1964), p. 17.

See for the evolutionary origins of human commation and their fun-
damental structure: Tomasello, Michael, Originshalnan Communica-
tion (2008), see: 7.3 (Language of shared Inteatity).
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stance JohiSearle’ssophisticated theory of speech &ttsvhich are
the based on strong or weak “rules” and his kindamfial constructiv-
ism™, might serve for the philosophical part as a th#cal roof for
these points too, at least for his followers.

By all means, Bio-Psychology might add some poikts. example,91
there might be an important difference betweensaalirse and the
real motivation& for a hard decision. Or perhaps blind solidardy i
much more important than democratic Western sededre inclined
to believe to believe about themselves.

At first we must look at Democracy and try connegtthe common92
Grammar of Western languages with the ideals, atyeaity, of De-
mocracy. It might be that the Grammar is a reftectand a mirror of
the human ability to live in kinds of democraci@he question
whether there is or there was a universal humammia is not to be
answered.

80 “How to do things with words” is a key phrase asated with his ap-

proach, Searle, John, Speech Acts: An Essay irPthiesophy of Lan-
guage (1969), pp. 57-719; Seadehn R. / Vanderveken, Daniel, Studies
in the Theory of Speech Acts (1985), p. 5 (“A theof illocutionary logic
of the sort we are describing is essentially a mhed illocutionary com-
mitment as determined by illocutionary force. Tlmgke most important
guestion it must answer is this: Given that a speaka certain context of
utterance performs a successful illocutionary dch @ertain form, what
other illocutions does the performance of that@erhmit him to?”. See
too: Stanford Encyclopedia of Philosoph$peech Acts (2007) (M.
Green), 2.3. See too: Lepore, Ernest / van Gulbbert (Eds.), John
Searle and his Critics (1991).

81 Searle, John R.: The Mystery of Consciousnes87(1%. 112 (“where
consciousness is concerned, the appearance isdhty.i). Tomasello,
Michael, Origins of human communication (2008), pp6 (for “request-
ing”), pp. 270, ( for “informing”), pp. 282 ( “sheug and narrative”), pp.
295 (for a system of “Conventionalizing of Lingues€Construction”). But,
“Personalities or Names” are, at least, not a rpam of this grammatical
approach.

82 This might be part of what Searle calls the “Bgrokind”. Searle, John R.,
The Rediscovery of the Mind (1992), ch. 8 (Backgubus a set of abili-
ties, capacities, tendencies, and dispositionshthatans have and that are
not themselves intentional states.).
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B. Persons in Grammar of Western Languages

93 Therefore, let us look at Western languages. Thenoon grammar of
our languages indicates a great lot:

94 Obviously, grammar serves us at least with threeigs of personali-
ties. And in my opinion on one hand they are “deratc” ones:

“I"-person “You”-person “We”-person

(meaning an ideal | (dominating “I per-
“me- and-you dia- | sons”, and “peer-
log”), persons”)

both partners are
‘peer-persons”

“free” “fair” "solidary”

“mine” “yours” “ours”

right / chance / ow-| right/chance /ow-| right/chance / ow-
nership nership nership

95 Let me add; in light of anthropology ethics evobfea genetic human
pre-program of at least three kinds. Packed inlidganian model basic
ethics draw from:

(1) the — biology dominated — “emergency rights”imdividual sur-
viving (I or Me),

(2) the — economical — price for “cooperation”,ttieacalled fairness
(You and | as partners or peers) and

(3) the — emotional — price for the advantage olgs, including the
“social contract of peers and of generations” soligt (We).
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On the other hand, there are alternatives: We laleeta separate an86
classify persons into an alien person, into a “ldespn/his”or into a
“She-person/hers” or into a “They-group/theirs”.

And more, driven by interests and emotions we dke switch 97
abruptly between “in-group” and “out-groupy” That kind of freedom
IS to be kept in mind.

Perhaps, even more important, each personal profipiou, He or 98
She and They) could be used in a Western languadgpeta “active”
and “passive”. The person could be a “decision miaebe a “vic-
tim”. And the passive form implies “domination” arfdierarchies”.
We are able to switch between “passive” and “attiicm.

Furthermore, our grammar even includes a kind b&téute power”.99
Our Western Indo-European languages provide a aetitvird per-
son” (“it”) and a possessive form (“its”). That nmsa we active per-
sons are able to neutralize our whole “environmémntty “objects”, or
according td_ocke “substance”. After that, we are “free” to usetor
destroy “them and their goods”, as though we wergrannical
“owner”. Less obvious, but in a similar context e changing of a
person into grammatical objects: “me”, “us” andéth’. It makes be-
coming the person a grammatical subject.

And still more: Using the “it” form we can turn witit” not only wild 100
animals into “objects”. For instance, and far awéyolitical systems
accepting slavery to a marksman of special forads,iman being is
simply a “target”. In economics and politic we speacorrectly of
“human resources”. A prisoner in Alcatraz was merl“number”
etc. We developed and kept the grammar for it.

At least, let us have a look at the context of figmaar, decisions and.01
the law”. In our Western languages we have both

83 In light of social psychology, see: BranscombglaNR. / Sengoski, Ben /

Kappen, Diane M., The Measurement of CollectiveltGWhat it is and
what it is not, in: Branscombe, Nyla R. / Doosjertgar (Eds.), Collective
Guilt in International Perspectives (2004), pp. I@&motions can be
ephemeral. How events are appraised and the sivigjemtperience that
generate can rapidly shift with changes in theaamintext.”).
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(1) “past-tense” meant for memories. But they s¢éoveolve “present”
problems, for example “to try cases”.

(2) We have “future tense”. They are made for etqiems develop-
ing plans in the “present” for the future, for exgen“to make laws”.

(3) But, in reality we use both in light of the gsent situation” — to
decide and to act now.

Apparently, the complexity of the human ability tommunicate is
impressive and it dominates.tfdWVith a lot of symbols structured by a
grammar we argue and exchange feelings. We comuatenwith
other real persons, with other dead persons or éegonal ones or
simply within ourselves. Therefore language represéhe grid of
each culture, and it indicates a lot about our hurahility acting
peacefully or in warlike manner with each other.

Of course, even switching actively between growps,know about
the latent alternatives. By the way, at least at ttind we humans are
“free” — far off the philosophical doubts and thiéechma of proving
“free will”.

In current socio-psychology a lot of authors ddsethis kind of phe-
nomenon much more sophisticated. They probed tyegtoups as
“in-groups”, and the separation from “out-group¥hese in-groups
are relatively manifested, and are built for ins&mn simple racial
thinking® In light of anthropology obviously racial attrist are a

84 Gould, Stephen, Jay, Full House: The spread otlemce from Plato to

Darwin (1996), p. 148 (“the most complex creaturéNright Robert,
Non-Zero, The logic of Human Destiny (2000), p. 281 least collec-
tively, homo sapiens are able to understand andase of the basic rules
of nature. That means they have “learned” and firathized” these funda-
mental parts of the cosmos.

Powell, Adam A., Inequality as Ingroup or OutgroDisadvantage: The
impact of groups focus on collective guilt and imdeial attitudes, Person-
ality and Social Psychology Bulletin, Vol. 31 (8005), pp. 508-521; Sa-
guy, T. / Dovidio, J.F / Pratto, F., Beyond Contdotergroup Contact in
the context of power relations, Personality andi&@dtsychology Bulletin,
Vol. 34 (2008), pp. 432-445; Harth, N.S. / Kessler/ Leach, C.W., Ad-
vantage Group’s Emotional Reactions to Intergrougquality: The Dy-
namics of Pride, Guilt and Sympathy, Personalitg &ocial Psychology
Bulletin, Vol. 34 (1) (2008), pp. 115-129; Lowe®,S ./ Knowles, E.D. /
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form of mask used for both, separating others aniéativizing one
self. Actors in antique theatre plays were weathmg kind of mask.
Even our Western word “person” (from Latiper sonar¢ originated
from that metaphor of roles.

We live therefore not only with the humane abilifiygroup-building 105
and switching between them but, of course, withekistence of per-
manent in-groups and neighborly out-groups, as.viels the well-
known social role-playing, such as being a membdea éamily, a
partner in a peer group, a citizen of a commurmtya believer and a
member of a religious group etc. Add to this thieaie personal net-
work of each individual. Altogether these rolesnfioour social and to
a large extent our private personality. Behind rmaskles, persons
and memberships etc. there are the very same kinldisman beings,
as Anthropology indicates and Western Democracyuit on. But
without that changeable second skin, we would kaout communi-
cation, cooperation and help, lonesome, vulneraite“naked”.

On one hand our Ego is partly formed by the “othgusers) and ourl06
existing in-groups (family-model). But on the otland each com-
municating individual is it acting and keeping {heers and the fami-
lies alive.

At least in extreme cases of survival there areroffecisions to be07
made. We have to choose clearly a particular kble.have decide —

or not — in favor of ourselves (for me), or for @mber of our peer
group (for both, you and me), or for our familydlinding the national
state or even mankind). And we must act upon oursi. Before
this crucial act, or certainly afterward, we carttéreunderstand our
“self” as mirrored by our actions.

To put it simply, the reduction of the complex laage in form of al08
grammar shows us the grid of our human possilsldied the kinds of
our ethics.

Unzueta, M.M.; Framing inequity safely: Whites Matied Perceptions of
Racial Privileg, Personality and Social Psychold&yplletin, Vol. 33 (9)
(2007), pp. 1237-1250.
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C. Grammar and Western Philosophy

Those basic linguistic forms ought to be filled &ymatching sub-
stance. For Western Philosophy especially the &itbws separation
between “Subject and Object”, known as well asdbalism of the
normative “ought” and the empirical “beingHumeis famous for
stating the impossibility of the conclusion frome“lworld” to the
“ought world”# The enlightenment, science and the special human
rights are based upon this sharp separation.

Not treating others like “mere objects” is one lo¢ tvirtues forKant
assignsto beinga moral persoff’ Hegel gave the metaphor of not
treating men as though you were beating a dog aistick pointing

out the old difference between acting like an ahiarebehaving like

an honorable man, because of the human abilitgttéreely (to have

a free choice¥® And, treating men as “mere objects” these are the
words contemporary German Constitutional Court usesefine a
violation of “dignity of men” (Art. 1, 1 “Menscheniivde”), which
equals an amendmefitFor the US Supreme Court dignity of men is

86 Hume, David, A Treatise of Human Nature (1740),8 2: “Moral Dis-
tinctions not derived from Reason”. Hume, Davidedtrse on Human Na-
ture, |1 88 4, 6, (“l never catch myself at any timghout a perception and
never can observe anything but the perception”).German: Brandt,
Reinhard, “Personal Identity” bei Locke, in: Byl Sharon / Joerden, Jan
C. (Eds.), Philosophia Practica Universialis, Fdwiét fur Joachim
Hruschka zum 70. Geburtstag (2006), p. 45. FranRkéfildam K., Der na-
turalistische Fehlschlul3, in: Grewendorf, Glunthkteggle, Georg (Eds.),
Seminar: Sprache und Ethik (1974), 83 ff.

Kant, Immanuel, Die Metaphysik der Sitten. Ersteil, Metyphysische
Anfangsgrinde der Rechtslehre (1797), Kants gesd#mri¢éerke (Aka-
demieausgabe ab 1902), Band VI, 453.

Hegel, Georg Wilhelm Friedrich, Grundlinien dérilBsophie des Rechts
oder Naturrecht und Staatswissenschaft im Gruralr{$821), in: Hoff-
meister, Johannes (Hrsg.) (1999), § 99 Zusatz.

89 BVerfGE 115, 118, 152 (BVerfGE 39, 1, 42; 72, 1055; 109, 279, 311)
— translated by autor: “Each human being owns asopethis dignity re-
gardless of his personal abilities, his physicaimantal status, his acts or
his social role”. BVerfGE 87, 209, 228; 96, 37593%8But Human Rights
especially freedom deriving from dignity, are liabte to a certain amount
and controlled by law and judges” (translated byhar). For human
dignity in light of punishment: Albrecht, Peter-Als, Menschenwiirde als
staatskritische Absolutheitsregel, in: Kritischeeleljahresschrift fur Ge-
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at least the “basic concept underlying the EighteAdments® Of
course, the theological root of dignity of menhe animistic idea of
having a “soul” or “spirit”. For the European hunss for instance,
the Prussiafufendorfcombines both “reason, soul” with “dignity” as
features of a human beify.

But please note, the much more ancient animistigioes and thel1l
contemporary Eastern Buddhism do not really neetitari-or their
holistic thinking and feeling, there exists no Ds@a of two worlds.
There is only “one world”. Every phenomenon hasaut” that must
be respected. The secular reduction of the twodsdd simple world
of phenomenon is a holistic thinking, too. The pluVestern philoso-
phy knows about this holistic thinking and feelingp?? The philoso-
pherHusserl,for instance, developed it, consequently basedsyn p
chology”, which in early times and in oral societies wastdoed by
shamans, as well. Even the contemporary socio-itdb approach,
the theory of living subsystems organizing and atlng themselves,
provides a similar kind of approach. Ultimatelye tivorld of creative
subsg/‘lstems Is part of a one cosmic system of se#ftion (autopoi-
esis):

setzgebung und Rechtswissenschaft (KritV), Laudé@tidurkhard Hirsch
(2006), 295 ff., 297.

“The basic concept underlying the Eight Amendnisniothing less than
the dignity of man.”, Trop v. Dulles, 356 U. S. 88 S. Ct. 590, 2 L. Ed. 2
d 630 (1958).

Pufendorf, Samuel, De jure naturae et gentiunvZ},6Bohling, Frank
(Hrsg.), Band 4.1 (Buch | bis IV) und Band 4.2 (Bu¢ bis VIII) (1998),

Il, Kap. 1, 8§ 5; Wesel, Uwe, Geschichte des Reckis den Friihformen
bis zur Gegenwart, 3. Aufl. (2006), 373.

See for “social holism” Pettit, Philip, Definirand Defending Social Ho-
lism, in: Pettit, Philip (Ed.), Rules, Reasons afwims, Selected Essays
(2002), p. 117, p. 120 (roots to the “inventionlahguage to the estab-
lishment of society”, in the sense of Rousseau tanthe “ideas of the

community” in the sense of the “Volksgeist” of H8ge

9 Husserl, Edmund, Psychologie vom empirischen dtankte (1874), 124
(intentional inexistence of psychic phenomens:dér Vorstellung ist et-
was vorgestellt, in dem Urteile ist etwas anerkarddr verworfen, in der
Liebe geliebt, in dem Hasse gehasst, in dem Begdiegehrt usw. Diese
intentionale Inexistenz ist den psychischen Phamemeusschliel3lich ei-
gentiimlich. Kein physisches Phanomen zeigt etwasidies.”).

Maturana, Humberto R. / Valera, Francisco, Auasgi® and Cognition —
The Realization of the Living (1980), p. 148; LuhmaNiklas, Rechtsso-
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112 This background leads to a kind of collectivism.eTtule of law
would not be dominated by individual rights, butibglividual duties.
The secular western civil law would be transformea kind of reli-
gious public law. But we have to keep in mind, etlem Western rule
of law is a kind of Holy Ideal for us, we are subtmg us to under
blindly. And, each form of a universal or globaintking, including
the human rights, tends to a holistic thinking &aeling. It is build
upon a “We-group”.

113 Altogether, our language indicates that we humaesahle to switch
between these approaches. In reality, we mix thpmBut mostly,
there is one leading Idea. In the Western cultutas,individualism,
not collectivism. In law it is the Rule of rightsot the Rule of duties.
Therefore we have to right a wrong, not to re-impdat collective
duties.

D. Second Thesis: Freedom as “status communicativus

114 In my opinion,the real freedom men have is the freedom to switch
between existing groupdeveloping new groups and a creating even
a personal networkThis freedom is the non-fictional “status commu-
nicativus”.

115 It settled on the middle. The real “status commaitivtis” combines
of the “status naturalis” and the “status civili&t least, if the “status
civilis” means being member of a special state Lis@athan. Even it
consists of complex “organs” and “cells” which arperating in a
Western democratic state openly in and as netwystes? But the

ziologie, 3. Aufl. (Doppelband) (1987), 354 (“sdlederentiellen (allein
auf sich selbst bezogenen und sich dadurch rickdtogpverandernden
und wachsenden) Systeme”). For his socio-biologiggdroach the struc-
tures of human communication are similar to theranttion in and be-
tween: molecules, cells, nerves and impulses.

Castell, Manuel, Materials, for an Exploratoryedhy of the Network So-
ciety, British Journal of Sociologie 51 (2000),1@ (“The state in the in-
formation age is a network state, a state madeobat complex web of
power-sharing, and negotiated decision-making betwenternational,
multinational, national, regional, local and nonsgmmental political in-
stitutions”.). In my opinion, each old clan, eachgdom and each state is
in light of politics operating with permanent charmyg“networks” of indi-
viduals, who are socialized by a system of socis:.

95



49

state never was a real body. It is and was simphetaphor. Men are
able to leave their old clans and their moderrediatuild up similar

new collective units. The history of the United t8sademonstrates
this human capability.

Therefore, men do not switch merely communicatiggubing their 116
language, i. e. spiritually. He or she can chosanghng their peer
groups “emotionally” and of course “bodily” by watky away and
joining other neighbors. But, everywhere and wilergbody we are
capable of creating a new “community by “communiggit

However, any existent community is a kind of sooiatollective hu-117
man “being” developing its own identity and tryibg limit the free-
dom of their member by a special culture. As alwéysre is a kind of
check and balance. Changing groups of an adulvichaal person is
limited. He or she is a member of an ethical ahaieal “We-group”.
Socialization is binding us. It is a spiritual cened an emotional one.

In short, language and rites, family and friendsastrong part of oud18
own identity. We have to re-harmonize our persaeitity with each
changing of groups. Partly, we are used to acogpsiecial social and
private roles and rites. We are voters, drivensamgs or we are best
friends, brothers or sisters. But in extreme cageshave to change
our identity itself. The death and loss of a “partrindicates this kind
dilemma. Therefore, coping with death is a spifiauad an emotional
problem for each person and for each human society.

And, if the death is deliberately caused, thera jperson we could re119
act to. We could say, he acts unjustly and exhibitsarlike “status
naturalis”. Therefore, he has “excommunicated” Hlihngrom the
“status civilis” That would be the argumentlafcke®. But that is not

% Locke, John, The Second Treatise of Governme#®Q), in: Two Trea-

tises of Government, Laslett, Peter (1988 19, p. 181, p. 183. Ashcraft,
Richard, Locke’s State of Nature: Historical Fact Moral Fiction?,
American Political Science Review 62 (1968), pp2,9904. In German:
Huning, Dieter, Naturzustand, natirliche Strafgewsld Staat bei John
Locke, in: Peters, Martin / Schroéder, Peter (His§guveranitatskonzepti-
onen. Beitrdge zur Analyse politischer Ordnungsetitsigen im 17. bis
zum 20. Jahrhundert (2001), 107.
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part of reality. Typically, even a murderer wardsrémain a part of
the society. But, the “We-group"could excommunicate him.

The “We-group” could develop another kind of reatiabiding by

their national constitution and the humans rigl@slonial deporta-
tions are no longer feasible, since the criminall¢wetaliate by join-

ing a group of peers or creating a new dmkementions and fears
these kind subgroups. They were not all Robin Hobasrceration is
the typical contemporary reaction. This methodimsilar to the me-

dieval way of excluding peer members of nobilityrfr political activ-

ity by forcing them into cloisters and castles. Thance of regaining
freedom is part of this system, and satisfies thelsle families and
their network of friends. Today nobility of a rugrpolitical class is
evolved into both, into dignity of every human kgpend into democ-
racy.

At least every adult is such a communicating beary] therefore a
political human animal. To add is, insofar he oe slan “move” and

“exclude” him/her-self, and her or she is freeeaality. The thread to
go is a strong bargain chip. But even incarceratades were able to
communicate and to cooperate within their subce#uiTheir rebel-
lions and riots were real threats, too. This reditipal power of their

groups was to be balanced by wide spread subcsiltafrguardians,
administrators, even by churches etc.

Insofar the — formal — “status communicativus” isi@hty element of
Freedom. Simplified, it means that every speakez.(person) is per-
manently changing between equal partners and splidée-groups.

And more, on the next level the language evolvemfthe speaker
and it creates a great “metahuman” culture thatbioes a lot of gen-
erations and foreign influences. In form of semmifest symbols the
ideas behind the words seem — partly — to be fiead their wise au-
thors. Every educated or socialized adult commuoragets typically

a broad kind of spiritual heritage to work with.iti@ally internalized

at least by young persons, this intellectual priypkelps creating in
each speaker a kind of “personal sovereignty”.

o7 “Group thinking” in general, for example: Schafstark / Crichlow, Scott,

Antecedents of groupthink: a quantitative studye Tlournal of Conflict
Resolution, Vol. 40 (3) (1996), pp. 415-435.
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Being able to cope personally with cultural wisdonmknowledge, thel23
more the better is — substantially — a mighty eletnae¢ Freedom. And
every human communicator has an intellect. Shanedom is what
still keeps us saying “homo sapiens”.

But in (Western) languages and even in Democrdisglate Freedoni24
means the loneliness and the “status naturalist. démocracy we
have to add, in order to civilize mere Freedom, tthe elements of
Equity (of Peers) and Solidarity (of caring We-quel

E. A Conclusion by Anthropology

In summary, the cultural background indicates aAatfirst it might 125
show mainly the social or the collective part respely. But “Free-
dom” is part of the idea of a “person” that has dbdity to communi-
cate, to decide and to act. In short, it is the ehad a reasonable hu-
man being that develops and fosters with his pgaécommon sense”
and that feels be cared by a kind of family.

In light of anthropology, if there is communicatitm maintain coop-126
eration between living beings at all — or betweémle collective sub-
systems, etc. —, there is at last a kind of indialdy. And if there is
communication on the level of (at least Western)nidn languages
they include the cultural core of freedom, the oms”. But it is not
only one “person”; languages offer a lot of persensles and rites —
and human beings are able to switch between them.

Anthropology might underline that “peers” are meianthe sense of d27
genetic group of brothers and sisters (Fraternfyd we-groups and
their memberships are built on the model of fanitegarding Free-
dom, parents have connections to two families dhiwia tribe to
their own parents or mentors etc. Their childremehanother kind of
family, created by two parental family branches etc

The plurality of peer-persons and of We-groupsaat#is in each soci128
ety, in small tribes as well as in large natiohs, éxistence and, by the
way, in democracies the real amount of personaliqall freedom of
“free association”. In light of culture it is based the human ability

of a “status communicativus”.
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IV. Part 3: Psychology
A. Introduction

129 No doubt, the rational mainstream of the Westemakzatic cultures
emphasizes the intellectual form of humanism okeramotional side
of humanity. And the results of biology seem toab&trange world, at
least far from enlightenment and human common sedse obvi-
ously, to act inhumane is a human ability, too, emelry acting person
should try to cope with both worlds.

130 In reality, the focus has to be widened. To be ndgrh is a kind of
dark side of humane beings. We all are at leashdbdny two strong
conditions, which are the biological basics, andabgophisticated
psychological structure that combines and balabesg survival and
emotional needs with acts and ethics. Neverthelgssare able to
overrule the biological part. A rational sacrifictlife or even risking
our lives is possible, but not typical.

131 Psyche plays a dominant role in our day to day lifeeads us by mo-
tivation. Yet as counterpart to the humane enligiment by “reason”,
the human “soul” seems to gravitate towards thkrgess. We are mo-
tivated by at least half blind emotions. In realitytelligence works
together with emotiot maybe less so in science, but at least in so far
as decisions making process.

132 A grid of four hypotheses might be contemplateder@osely:

Firstly, both, Criminality of a person and punishmhéy the society
could be strongly influenced by avoiding empathg &g dehumaniz-
ing the perpetrator. Secondly, a collective etHfidcHamanism could
not only balance and but might serve to exactlymhéa balance this

%8 Piaget, Jean, Intelligence and affectivity. Thelationship during child

development, in: Brown, T. A. / Kaegi, C. F. (Edsinnual reviews
monograph. University of California (1981), p. X&pmpi, Luciano, Zur
Integration von Fuhlen und Denken im Licht der ‘@flogik”. Die Psy-
che als ein Teil eines autopoietischen SystemsKisker, Karl Peter /
Mualler, C. / Stromgren, E. (Hrsg.), Psychiatrie deegenwart, Band |
(1986), 373 ff.
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humane feature. Thirdly, the ethical ability ofaarfbalance and soli-
darity should therefore be a part of Freedom ofagho

Fourthly and supposed it is all working out thisyyaven the person
who punishes because it is law or because it isadded by justice,
but does not ponder “Freedom, Equity and Solidartight partly be
acting by dehumanization, too.

B. Techniques of Neutralization, Matza/Sykes

In light of democracy, what about solidarity in tkied of sympathy133
(or empathy)?

As our grammar indicates, human beings are abkdi¢nate and tol34
neutralize each other:

(1) alienated: criminals are “foes” or “out-lawsSge in terms of free-
dom or in the “status naturalis”.

(2) neutralized: criminals are “in-humane persoridiat means they
are no longer human beings. Therefore, we don# kaghow solidar-
ity or fairness. They are merely “objects”, andave the “subjects”.

In psychology, there are “techniques of neutralureit These “tech-135
niques of neutralization” are originally taken frdhe theory of delin-
guency bySykes/Matzaavoiding the social approach of subcultures.
These techniques of neutralization are usable befmd after the
act? They point out the psychological techniques ofifyisg harm-

ful actions by personal responsibility. Others, Hoziety, the fate,

9 Sykes, Gresham M. / Matza, David, Techniques etfithlisation: A the-

ory of delinquency, American Sociological Reviev®%Y), pp. 664. See
the supplement by: Thurmann, Quints C., Devianckthe neutralization
of moral commitment — An emperical analysis, in:videt Behavior

(1984), pp. 291, p. 292. Discussed by: Maruna, &ha@opes, Heith,
What have we learned in five decades of neutratim@f in: Crime and
Justice (2005), pp. 221; Fritsche, Immo, Predictileyiant behavior by
neutralization: Myths and findings, in: Deviant B&iour (2005), p. 486;
Winkel, Frans, W., Criminal Behavior and the Pretifization Process,
in: Advances in Psychology and Law (1997), p. 6ajl,BRichard A. /

Lilly, Robert, J., Juvenile delinquency in urbanu@ty, in: Criminology

(1971), p. 69.
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emergency, and — most of all — the victim provo&ed therefore is
responsible for the act €t In short: a denial of responsibility (I
couldn't help myself), a denial of injury (nobodgtdnurt), a denial of
a victim (they had it coming), a condemnation of tttcusers (what
right do they have to criticize me?), an appedligiher loyalties (I did

it for someone else).

136 And of course, every “We-groups”, that consistshainan beings,
clans, tribes, gangs, communities or states, dbteiisame way.

137 In the end, neutralizing means separating the ach fthe actor.
Therefore the actor, an individual or an organ@atneutralizes him-
self or itself. Regarding individual persoMatza states that people
use neutralization “to drift in and out” of convemtal behavior, tak-
ing a temporary break from moral restraints. Tippraach matches
the model of freedom switching from and betweern¥Ne-groups”.

138 And today there is no reason not to combine thg@gch with the
theory of subculture, as well. Special “We-groupihking could, for
instance be fostered by abiding by the old rulesutbcratic warlords.
For closed gang-like core groups of offenders a@ved by To-
palli.”®* A newly published study shows the “interplay ofgmmal and

social identities™®?

100 gee: Snyder, Charles R. / Higgins, Raymond Luti8t, Rita J., Excuses,

Masquerades in Search of Grace (1983), p. 129. #stmique to better
circumvent punishment (ltoi, Ritsu / Ohbuchi, Keil / Fukuno,
Mitsuseru, A cross-cultural study of preferenceaotounts: Relationship
closeness, harm severity, and motives of accoukinrgaJournal of Ap-
plied Social Psychology (1996), pp. 913, p. 9153. éAhuman ability to
avoid conflicts by negating them: Cody, Michael IMcLaughlin, Marga-
ret L., Interpersonal Accounting, in: Handbook ahduage and social
psychology (1990), p. 227; Schonbach, Peter, Adcdtpisodes: The
management or escalation of conflict (1990), p. 23.

Topalli, Volkan, The Seductive Nature of Autote€Crime: How Neutrali-
zation Theory Serves as a Boundary Condition fodegstanding Hard-
core Street Offending, Sociological Inquiry (2008l. 76, Iss 4, pp. 475.

Swann Jr. / William B. / Gémez, Angel / Seyle, Conor / Morales, J.
Francisco / Huici, Carmen, Identity fusion: Theernplay of personal and
social identities in extreme group behavior. Jouofid@ersonality and So-
cial Psychology, Vol. 96 (5) (2009), pp. 995-10%hkrf of the abstract:
“When people become fused with a group, their pekand social identi-
ties become functionally equivalent. Two hypothefdtow from this

101
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In the background, it indicates the choice thatrgvedividual has 139
more or less to make between these both kinds esftiites. In my
democratic trinity system, there is an old — medgt third position,
too. Every individual can choose the dialogicakntation, as well.
There exists the inter-subjective role of the “ethmafriend” offered

by the model of “You and Me”. But it is importard hote the exis-
tence of these strong social identities.

C. Experiments of Milgram and Zimbardo

For the similar ability to submit to higher loyalsi or within a hierar-140
chy and to use tortut®&, let me refer to the famous Experiment of
Milgram.*®* About two thirds of the participants (!) were altere-
peatedly torture others, by “obedience to authtrRyessed by a sci-
entist as mentors, although having scruples, ttivieg of normal peo-
ples could be motivated to administer electric &sastubbornly. As

proposition. First, activating either personal ocial identities of fused
persons should increase their willingness to eredextreme behaviors on
behalf of the group..... In particular, fused persamese more willing to
fight or die for the group than nonfused persospgeially when their per-
sonal or social identities had been activated.§ofd, because personal as
well as social identities support group-relatedawetrs of fused persons,
the 2 forms of identity may combine synergisticaftystering exception-
ally high levels of extreme behavior.”).

Luban, David J., The War on Terrorism and the BhHluman Rights, in:
Shipka, Thomas (Ed.), Philosophy — Paradox and iy, 3" ed.
(2004), p. 393; Luban, David J., Torture and theféasions, Criminal Jus-
tice Ethics 26 (2007), p. 59. Hoffmann-Holland, ¥da Ethics and Human
Rights in a Globalized World. An interdisciplina®pproach, in: Hoff-
mann-Holland, Klaus, Ethics and Human Rights in lab&@lized World
(2009), p. 6.

Milgram, Stanley, Obedience to Authority: An Expeental View (1974);

Blass, Thomas (Ed.), Obedience to authority: ctrpemspectives on the
Milgram paradigm (2000), p. 968. Burger, Jerry Replicating Milgram:

Would People Still Obey Today?, American Psychabg# (2009), p. 1 —
11. ("We found obedience rates in 2006 only slightdwer than what

Milgram found 45 years earlier”).

In German Criminology see: Eisenberg, Ulrich, Knologie, 6. Aufl.
(2005), § 57 Rdnr. 95, § 24 Rdnr. 1.
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Kelmanwrote, torture is acrime of obedien¢e™® We might add a
crime by both the authoriti®8 and the administrators.

But why don’t we know and talk about it? It is swel, that we neu-
tralize this ability ourselves. We democrats chthee same system.
We think that other brutal persons and other crainiiwe-groups”
might neutralize men in that kind. During timesvadr, we ourselves
may be coerced to justifiably act in this cruel wiyBut we “good
ones” have to have — at least in times of peaasothar image of our-
selves. But what about a collective punishment twhecdefined by
reciprocity and prevention means inflicting someghpainful ?°®

105
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The torture as a “crime of obedience”, Kelmanyiddet C., The policy
context of torture: A social.-pyschological anadydinternational Review
of the Red Cross (2005), p. 127; see as well MamaBasanne C. / Quinn,
Beth A., Beyond “bad apples” and “weak leaders”.w@od a neo-
institutional explanation of organized deviance, Theoretical Criminol-
ogy (2006), pp. 361; as well Meydghn W. / Rowan, Brian, Institutional-
ized organizations: formal structure as myth ancero®ny, American
Journal of Sociology (1977), p. 340. See alsoi€dlitCharlesControl Bal-
ance. Toward a General Theory of Deviance (1995)3p: “The central
premise of the theory contends that the amounbnofrol to which an in-
dividual is subject, relative to the amount of ecohhe or she can exercise,
determines the probability of dieviance occouritgy\aell as the type of
deviance likely to occur”. He offers a theory ofldrece between being
controlled and controlling others. To add is ohad element that accepts
the “free will”, that of moral “self-control”. Retiught in German
Criminology by Mdller, Ernst-Hennig, Staatsfihrungals Tatergemein-
schaften am Beispiel der Gefangenenmisshandlungéralter in Guan-
tanamo und Abu Ghraib, in: Festschrift fir Eisegbeum 70. Geburtstag
(2009), 88 ff.

Crimes of authorities lead to the category oftesterimes or political
crimes, Kauzlarich, DavidPolitical crimes of the State, in: Wright, Rich-
ard A. / Miller, J. Mitchell (Eds.), Encyclopedid €riminology, Vol. 2
(2005), pp. 1230.

A famous utilitarian argument is the “ticking bbinBut the implied “ac-
tual danger for others” is not the normal backgrohdorture. It is a “la-
tent” one. See: Luban, Davidliberalism, Torture and the ticking bomb,
Virginia law Review, Vol. 91 (2005), pp. 1425 aslwas McCready,
Douglas When is torture right?, in: Studies in ChristiahiEs (2007), pp.
383.

The “Othering” is a form of a neutalization byetlstate: see Jamieson,
Ruth / Mc Evoy, Kieran, State crime by proxy anddical othering, Brit-
ish Journal of Criminology (2005), pp. 540, as wad#l “disconnecting
structure from action” Monahan, Susanne C. / QuiBeth A., Theoretical
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In fact, therefore for the “society”, but not forfr@e person, maybe 142
IS even better to deny, than to accept and thikutbsing this capa-
bility in crucial situation. And because it is sonhan, subprimate be-
ings don’t torture each other. Every ritual thatviBcially accepted to

be executed in extreme cases tends to be abusegdifong or main-
taining political power. A taboo works best ifstuintouchable.

But in Western culture that is based on rationaksm on science wé 43
cannot deny the apparently very normal human ghgit‘ouild up” a
“pbrutal domination” by inflicting “pain” and by “tduring persons”
any longer.

For a kind of wild punishment by unprofessional mgliens, and everi44
among a former “We-group” of students, we haveotuklat the out-
come ofZimbardds impressive Stanford Prison Experiment. De facto
he predicted the situation in the ad hoc prisoAlbfi Ghraib is fa-
mous for-%°

And even the leaders of these experiments ddilgram and Zim- 145
bardo, apparently subscribe to their ideals of scienaeicidal scien-
tific results, which both achieved, were their ‘ger goods”. To the
God of science even they thought to have toliedient to. But being
themselves professional clinical psychologistsy taeted unethically

— from today point of view. They put the psychicliveing of their
participants at riskZimbardohimself fairly pointed that out later on.
He continued his experiment although noticing bdeakns of some

of the students among the group of the humiliatezbpers.

There was lack of professional supervision, a aé¢wiew from out- 146
side. Simplified, even both famous scientists pliagdittle being gods

Criminology (2006), p. 365, as well as Kelman, HethC, The social
Context of Torture: Policy Process and AuthorityuSture: in: Crelinsten /
Schmid (Eds.), The politics of pain (1995), pp. 3arture of special eth-
nical or religious (out-) groups, sdeelman, Herbert C., The social Con-
text of Torture: Policy Process and Authority Stune: in: Crelinsten,
RonaldD. / Schmid Alex P. (Eds.), The politics of pain (1995), p. 133

Zimbardo, Philip G., The Lucifer effect: Understing how good people
turn evil (2007), see: Chap. 15, Putting the Systemrrail: Command
Complicity. In German criminology Miiller, Ernst-Heig, Staatsfuihrun-
gen als Tatergemeinschaften am Beispiel der Gefemgeisshandlungen
und Folter in Guantanamo und Abu Ghraib, in: Fésticfir Eisenberg
zum 70. Geburtstag (2009), 90.
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by risking the emotional sanity of their participgnn the name of
“science”. Therefore their experiments indicate, tdwat even sup-
posed “leaders” can do terrible things in the nadngustfully higher
ideas.

D. Neutralizing in Wartimes

147 The forth approach is contemplating the realityaotvar, including
ordered war crimes like My Laf’

148 There is a chain of command set up, so that a prarate seems not
to carry any responsibilityfeach soldier has to abide by the moral
rules of his combating group. He wears a uniforrhjciv hides his
unique personality. He is even disguising himdd#. has to take the
risk of sacrificing himself for the honor of hisagip and of his coun-
try. As a member of a unit within a whole army, ieeno longer an
“individual”. Therefore, killings in war are the ggme form of “de-
individualization” that man is capable Bf.An army in a battle is the
strongest form of human conformity, and it is ruledboth the prin-
ciple of collectivismi*? and blind obediencg?

110 Heinz, Wolfgang S., The Military, Torture and HamRights: Experi-

ences from Argentina, Brazil, Chile and Uruguay, @relinsten, R. D. /

Schmidt, A. P. (Eds.), The Politics of Pain, Toerand their masters
(1995), pp. 65. Kelman, Herbert C. / Hamilton, \é€l. Crimes of Obedi-
ence. Toward a Social Psychology of Authority aresponsibility (1989),

pp. 167 (...questioning civil society about orderofgcruel war crimes as
happened My Lai).

For military training, see in German: Jager, HetbMakrokriminalitat.
Studien zur Kriminologie kollektiver Gewalt (198299; in connection
with: Bandura, Albert, Aggression. A social leagpianalysis (1973), p.
239; Shatan, Chaim F., Militarisierte Trauer undcl&zeremoniell, in:
Passett Peter / Modena, Emilio (Hrsg.), Krieg unédden aus psychoana-
lytischer Sicht (1983), 220 ff.

See: Stacy, Helen, Human Rights for th& 2&ntury: Sovereignty, Civil
Society, Culture (2009), Chapter 1 pp. 5 (a ststrtf both the amount of
international conventions and of atrocities — theais and the reality of in-
ternational Human Rights).

Minow, Martha, Living Up to Rules: Holding Sold& Responsible for
Abusive Conduct and the Dilemma of the Superior ésdDefence,

McGill Law Review, Vol. 52 No. 1 (2007), (from thebstract: “... Pro-

posed strategies real prospects for preventingitiege by soldiers depend
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Similarly, soldiers could, in combat, act best Butnalizing the en-149
emy, too. The enemy becomes an “object” or an aggre subhuman
“animal’”.

E. From Neutralization to Dehumanization

Back to peace and in light of the human rights sadiorm of “de- 150
individualization” could be called “de-humanizatiorBut wait, we
probably cannot avoid acting like this. Therefose, have to realize,
first and afterwards must cope with this cruel honapability of
“humiliating” other persons, even, by torturing ther kill them, at
least in wartimes. In light of thkliigram Experiment only the “one
third” of us is some apparently strong enough toydmnformity.

Amplified, each kind of “neutralization” could bemsidered as a way51
of avoiding personal responsibility. But, respoii#ipis the other
side of the medal called freedom, and it is theddam for democ-
racy.

In short — and in light of “democracy and of langela— the approachl52
of neutralization probably allows some statemefssit is mostly the
case in liberal arts it is a kind of transfer frempirical science to the
word of culture. Therefore these statements ar# asiwell on the
expectation, that they are somehow reasonabledmggélves.

on changing the organizational design and resowseesunding the sol-
dier and specifying new obligations for those imooand.”).

And how should Western law systems cope pragailbtiaiith desertion,
etc.?, see: Aviram, Hadar, Discourse of Disobediehaw, Political Phi-
losophy, and Trials of Conscientious Objectors, B&tkeley Public Law
Research Paper No. 728743 (20@Regarding Israel... while the court
seeks to eventually preserve the ethos of milisaryice and to discourage
ideological dissent, it also strives to maintaigitienacy for its decisions
under heavy media coverage, civilian scrutiny aalitipal unrest. There-
fore, it allows the objectors to bring up extradkgpolitical, biographical
and philosophical issues, and awards them excequowedural flexibil-
ity. The eventual verdicts, however, reflect thetdoal-legal tendency to
reduce complex personalities and situations intaatthic, mutually-
exclusive categories, to facilitate a workable sifesation of the offenders
for normative purposes.”). Accepting “extra legaspects indicates a kind
of pre-law mediation between a Western law systaseth on personal
freedom and a kind of warlike situation asking parsonal sacrifices to
the “We-group”.
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153 The first special aspect is:

The perpetrator acts by “dehumanizing his victiarid by “dehuman-
izing himself”, too. The victim is a target, and isesimply a tool of
his free ego. Please rememHUarcke's statement “.no mattering
what becomes of any substance...”

154 For a democrat, “to be human” means: not only tdraely, but also
to act fairly and compassionately. Democrats hawveveigh their
whole secular trinity: “liberty, justice and solrmg”. But the criminal
apparently does not do this. He acts in light ef¢hedo of democracy
only “freely” (by making use of his “liberty”). Héid not ascribe to
the ideals of democracy. He regresses into a Mirigtatus naturalis”.
He violates the human rights. At least, therefagedehumanizes the
personality of his victim. Even the society hasrallof collective per-
sonality which could be harmed.

155 The second special aspect is
We, the good ones “dehumanize” ourselves as well:
* visibly, by wearing uniforms (soldiers, police) ambes (judges),

* by submitting ourselves to “holy hierarchies” wabsolute pow-
ers: the elected “commander in chief’, the “leggstem”, the
“common sense of justice”, etc.,

» Dby celebrating a “holy ritual” in court,

* by handing the whole responsibility “back to therenal”,

» by the argument that he knew the price he woule ta\pay,
* by regarding a person as a mere suspect,

so we can “prosecute” and “pursue” him like huntemey, etc.

156 Therefore we mighty democrats need not to take ipdatie personal
burden of punishing a peer. We are innocents antiwash our hands
of it”.
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Although even the “fair and reasonable” decisiam@unish murder-157
ers, remain our “decisions” because in a democnaeyare the law-
makers. We regard ourselves as “autonomous persons”

And in the end, we neutralize this personal capghbikelf, too. We 158
are not responsible individuals any longer, we"desindividualized”.

A “We-group” thinking and feeling rules us. We aegwith “common
sense”. Our punishment is reasonable, it is faid & is following
preventions. We are subject to higher reasons.

We do not want to know about the range of our foeedBut, we all 159
know there are a lot of cases, that are undiscdveravhich we put
into a register but can’t try. Justice and Equity high ideals, not
facts. Prosecuting in reality is a kind of seleetjustice. And using
taxpayers’ money to enforce the rule of law is &tipal act. Maybe
we are not that interested in scrutinizing everyldtul death inside
hospitals, prisons and inside army camps or daatimdving illegals

or the homeless. Maybe, only a third or even & fift the cases of
murder or manslaughter are discovered and filedally, we could
decide to give the criminal a second chance aftehide. We don’t
because of the mass of criminality. But that phegoon is not part of
the guilt of the single criminal person. His cobtiion is very small.
As Bloch says, if it is a fault of society, society shoule incapaci-
tated, at least insofal® By the way, it should be added that society
tends to punish itself already by scarifying aregssven a marginal-
ized member, them they got.

14 For Egalitaranism see Parfit, Derek, Equality andriy, in: Mason, An-

drew (Ed.), Ideals of Equality (1998), pp. 1. @atlly to “the presumtion
in favor of equality”: Michel, Heiner, Kein Vorranfijir Gleichheit, Ar-
chives for Philosophy of Law and Social PhilosogB909), p. 385. My
position is that in Western democracies there ieadt a trinity of three
values, but in a modest ranking: “Freedom, Equiy &olidarity”.

115 Bloch, Ernst, Naturrecht und Menschenwiirde, 2. A{f990), 296; Her-
zog, Felix, Pravention des Unrechts oder Manifestatles Rechts. Bau-
steine zur Uberwindung des heteronom-praventivemkBes der Strafthe-
orie der Moderne (1987), 30 ff.
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160 We are neutralizing that whole fact, too. In liglitsociologyPopitz
coined that fact as “the veil of not knowing” (“Seter der Unwissen-
heit”).lle

161 That means, actually, we are “all” able to at leastumvent our per-
sonal part of responsibility and therefore to “delanize” ourselves
as well as others.

162 And we do it with much fewer scruples, if it is leatively done in the
name of higher “justice” and amplified as a kinccatharsis?’

163 And vice versa, the same kind of “belief’ rulessgd subcultures of
offenders. AsTopalli discovered, members of closed groups even en-
joy their criminal acts. They glorify themselves fizing an elite “out-
group”.

F. Conformity and Collective Ethics

164 But the third aspect is: This approach of subngtintindly is neces-
sary because it provides the needed conformity“@exgroup think-
ing”.**8 It is “the need to belond™ that forms homely societies. And,
on the other hand, there is the “feeling of empathys so strong that
we need these kinds of techniques of neutralizafltverefore there
must be a balance between responsibility and pyaéte background
Is the old dualism of “individual” and “society”.

116 popitz, Heinrich, Uber die Praventivwirkung deshtwissens. Dunkelzif-

fer, Norm und Strafe (1968); Rawls, John, Justiee Fairness: A
Restatemenf2001), p. 97 (“veil of ignorance”).

In light of Psychology: Murray, J. / Feshbach,l%t’s not throw the baby
out with the bathwater: The catharsis hypothesisited, Journal of Per-
sonality and Social Psychology, Vol. 46 (1978), gp2. In German:
Schneider, Klaus / Schmalt, Hans-Dieter, Motivati®nAufl. (2000), 220.

118 Baron, Robert S., So Right It is Wrong: Groupkhand the Ubiquitous
Nature of Polarized Group Decision Making, in: ZanMark P. (Ed.),
Advances in experimental social psychology, Vol(3305), pp. 219-253.
Baumeister, Roy F. / Leary, Mark R., The neeblétbng: Desire for inter-

personal attachments as a fundamental human motiy&sychological
Bulletin, Vol. 117 (1995), pp. 497-529.
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The fourth hypothesis and the simple answer arbatance both: wel65
have to choose “ethics” or “rules of behavior”.

If we as individuals cannot avoid being such “sbp&rson” submit-166
ting to common ideals as for instance, to “commensg”, the two
important questions are:

Which kind of “collective ethics” do we subscrilm®t
What are the “special ethics” that our leaders saitlise to?

There are at least two kinds of help for democraistly, they can167
choose the “Me as You” thinking as a bridge from ffee “Me” role
to a blindly loyal “We”-model. Secondly, the indikial could try
changing the gravity of their society insofar tsmare democratic one
that his mainstream culture switches from abidiggal*shame sys-
tem” (more) to accepting a self conscious “colletjuilt” system:*
But if a violation of a human being is commonlylythe dominating
group accepted and justified there seems to kind‘coflective
guilt”*?%. Even a Holocaust seems to be only a question sxicial
consensus. Neutralization takes the responsibditgn for torture.
But, in a democratic society there ought to be“tmlective guilt”,
too, that derives at least from of being the “odilee lord” of the de-
cision over executing the accepted rules or grgrace” in this spe-
cial case.

G. Third thesis: “Personal Democratic ldentity”

First, therefore, we need “collective ethics in femse of democracy”168
but second, and that is my third thesig, have to transfer the “credo
of democracy” into our “free sélf as well:

120 For the democratic aspect of “collective guilt” sBeanscombe Nyla R. /

Wohl, Michael J. A.; Branscombe, Nyla R., Rememiggfhistorical vic-
timization: Collective guilt for current ingroupainsgressions, Journal of
Personality and Social Psychology, Vol 94 (6) (200®. 988-1006.

For the democratic aspect of “collective guilt” sBeanscombe Nyla R. /
Wohl, Michael J. A., Branscombe, Nyla R., Remenmiggihistorical vic-
timization: Collective guilt for current ingroupatmsgressions, Journal of
Personality and Social Psychology, Vol 94 (6) (200®. 988-1006.
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64
« | am proud to be “free” in my decision, as an adflt
* | am proud to be “fair”, because the other is like.

e | am proud to be “solidary” with every human beibgcause hu-
manity is the highest ideal on Earth.

And, being proud is an aspect of our “personaltithen

So we can fight using the tool of a “moral cultuesid try limiting our
personal and collective capability to dehumanize.

And each culture featuring collectivism could acicé versa” by de-
veloping a responsibility of the “We-group” and liéaders and a col-
lective morality of this “We-group”. Instead of rfmstance individual
“guilt” that kind of society is built on collectivéishame”. This feature
Is part of a strong collective identity. But of ¢se, acting from ex-
perience based on one’s education cannot be nedlaate all believe
in education by the right role models. The factvaflence and the
manner of its social acceptance is important. Asiean experiment
shows that persons feeling acute pain tend toctnfilain as punish-
ment, even though they know this punishment woolddo any good,
but only harm other¥? And inflicting some kind of pain is part of the
Western understanding of punishment, ¥ddt is the consequence of
the principle of reciprocity.

122 In light psychology as moral evolution of a humaging: Marsh, lan /

Melville, Gaynor / Morgan, Keith / Norville, Gartet Walkington, Zoe,
Theories of crime (2006), p.77.

Berkowitz, Leonhard, On the formation and regatatof anger and ag-
gression. A cognitiv-neoassociationistic analygimerican Psychologist
45 (1990), pp. 494; Berkowitz, Leonhard / Montelth,/ Kruglanski, A. /
Blair, C., The Influence of Physical Discomfort Brperienced Anger and
Anger-related Ideas, Judgements and Memories (1$@0neider, Klaus /
Schmalt, Hans-Dieter, Motivation, 3. Aufl. (200@)5.

Kleinig, John, The Hardness of Hard TreatmentAshworth, Andrew /
Wasik, Martin (Eds.), The Fundamentals of Senten@ineory, Clarendon
Press, Oxford (1998), pp. 273, 275; Jung, Heikes \f'ga Strafe? (2002),
16; Jakobs, Ginther, Staatliche Strafe. Bedeutuntydweck (2004), 26
ff.
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Of course, we humans are switching between boihglen individ-

ual and being a member of a group. We switch biygugrammar with
words or by simple acting in favor of or againghamber of our na-
tional group or even by immigrating into anothetioraal culture. But,
our Western democracy is a decision for the rulendividualism.

Therefore both, the more empirical “personal idgh&nd the ethic of
“autonomy” dominate the Western societies.

That we do know. But the problem is that we appd#yezannot help170
neutralizing the kind of personal responsibility. democracy means
“Liberty, Equity and Solidarity” and is built updfreedom”, we can-
not hide behind “Equity” or justice or argue simpWth “Solidarity”

as a “must” because of that feeling called empatg. have to be
aware of all three parts of the trinity, and mdsalbof freedom. It is a
call for freedom, rationalism or for personal tgaaency to fight per-
sonal corruption.

Accepting individual responsibility for the incaradon of anotherl71
human being is hard to bear. But the price we vecii high as well.

It is Pride, lordship and dignity of being a “dematic actor”. Our
ethics and social rituals should internalize tlismon burden?®

Therefore, hopefully for this part on the mostlyldaide of humanel72
behavior, the four hypotheses could be illustrdtgdsome reasons
(rationales), at least.

125 The approach for internalization could be doneldy, similar as vice

versa for crimes, see: Gibbs, Jack P., Crime, Romest, Deterrence
(1975), p. 517: “(...) one could argue that the inédization of norms op-
erates to check criminality independently of leggctions. But this argu-
ment assumes that legal reactions do not generatndorce social con-
demnation. If they do, then internalization of nermay be furthered by
punitive reactions”. Andenaes, Johannes, GenemelAtion Revisited:
Research and Policy Implications, The Journal aim@ral Law & Crimi-
nology 66 (1975), p. 36: “Punishment is a meansxpiressing social dis-
approval. In this way the criminal law and its exment supplement and
enhance the moral influence acquired through etucand other non-
legal processes”.



66
V. Part 4: Punishment

A. Three Kinds of Ethics and Cruelties of Punishmeh

173 For a closer focus on the issue of punishmenydeitart out by con-
sidering jurisprudence.

174 In theory, each “We-society”, small or large, haglecide between —
at least three — leading ideals of punishmentoltld develop a na-

tional kind of a system of solidarity (fraternity) a system of fairness
or of freedom.

175 (1) System of “solidarity” culture. It is a “we-pighment” (in-group).
This society would prefer on one hand a model ofaddelp. It looks
out to minimize pain out of an internal sympathwy the other hand,
there would be a tendency to hierarchy by favodraroni¢?® deter-
rence. The techniques are addressing the commuitity symbolic
acts, sacrificing human beings exemplarily or evgrocent pawns as

scapegoats. The goal is to maintain the societgrbgsure, including
repression.

Societies idealizing solidarity tend to held trilalslike public plays
on stage, too. Publicity in every kind is part o€igl Communication;

126 Lyons, Lewis, The History of Punishment. Judi®ahalties from Ancient

Times to Present Day (2003), p. 56: “The usualfjaation for strict penal
regimes is deterrence, although the evidence showsg often that not
stricter penalties do not reduce crime. In ancigthiens, Draco imposed
the death penalty for virtually every crime. Ratliean deterring crime,
Draco’s harsh legal code provoked civil unrest amdntually had to be
repeated. The true motives for imposing strictargbeegimes are politi-
cal; executions may or may not deter potential crais, but they do dem-
onstrate that the government is ‘tough on crime’Qne penalty was as-
signed to almost all transgressions, namely desathhat even those con-
victed of idleness were put to death, and those stble salad or fruit re-
ceived the same punishment as those who commégigdege or murder.
Therefore Demades, in later times, made a hit wieesaid that Draco’s
laws were written not with ink, but blood. And Doabimself, they say,
being asked why he made death penalty for moshoéfg replied that in
his opinion the lesser ones deserved it, and figtieater ones no heavier
penalty could be found”.
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it is an expression of membership and of democraiticipation as
well.

The Western ideal of universal humanity uses timesapproach by
interpreting mankind as the global clan or a holtargroup. By the
way, this ideal works only by excluding nature lae mere environ-
ment from humans. And this group-thinking stemsiobsty from the
three Book religions, believing in one God with ergonal relation-
ship to all humans.

(2) System of “Fairness”. It is a “They-punishme(dut of group, butl76
neighbors). A nation built mainly on fairness woblklled by the ideal

of business like strict reciprocity. But there isteong tendency to jus-
tify pain. Retaliation means in history, less adbstrand in medieval
forms of case law systems inflicting the same kafdpain to the
criminal offender, “an eye for an eye.” Combinedhmieterrence it
justifies dismembering thieves etc. too. But onlthight side it is the
old ideal of a kind of natural order of a “holy s8g3i including the
principle of harmony as in the cultural approachyaf and yang”.

(3) System of “Freedom”. Regarding punishment itas “it- 177
punishment” (“neutralizing criminals into objects™his culture pre-
fers incapacitatingcriminals because they are wild and dangerous.
What it means is a combination of both, a brutaiarinical “human
z00” being satisfied is inflicting pain and a reagble scientific one,
especially one being satisfied by a utilitarianitaeioral treatment”.

This system is ruled only by freedom, and at |é@sted on the old
“status naturalis”, if not openly returning to ithe positive way
means favoring the creative pursuit of individuappiness and giving
the other freely what is “his” (suum cuique). TharldMachiavellian
side bans metaphysical ethics or the emotions ropayhy. It is simi-
lar to a hunter system remembering that huntingamhe was a privi-
lege for knights and kings.

But in my opinion, these three are, if not the asdgular ones, then at
least the three existing great mainstream systahmg mpunishment.

And more, vice versa, these three approaches define as well.
The criminal person harms either “Solidarity” or mdlicts mainly
“Fairness” or he violates most of all “Freedom”.
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They are based on either “collectivism” or “coopiena’ and in “indi-
vidualism”. Pure collectivism would mean a fundamadieam of soci-
ety. Mere blind mutuality is the core of the sobiological mechanics
of systems. The ideal of strict individualism doates the fight of the
survival fittest, egoistic gene.

How best to combine these three approaches “hupiangla ques-
tion best answered in light of a multidisciplingohilosophical an-
thropology. But both is important, the ambivalenhdamental roots
and the democratic art of combination.

B. Realistic Democratic Punishment

Of course, all bipolar approaches include — sec@tlopen — a kind
of synthesis.

Each of the three systems bears not only a go@dasid a dark side.
At the sideline of the two poles of good ideals #&m&lr evil abuse, or
maybe even in a broad middle zone between botls pthiere grows a
third political and cultural world. It is ruled ke pragmatism of a
“common sense of balance”. Balancing almost blirdiffjerent sub-
culture and forming them into a mainstream cultsra strong form of
peacekeeping’ and this “mediation’has to be done as well (or at
least). This thinking is backed up mainly by a kwfdsemi-religious
civil consensus as a great value of its own. thessynthesis of a cul-
tivated, balancing social system.

In light of acceptance, the three pairs of reasompfinishment are
» social help and deterrence based on Solidarity,

* ritual fairness and retribution grounded on Equity,

127 For a global world: Sandholtz, Wayne, Humanitarieervention —

Global Enforcement of Human Rights?, in: Brysk,sah (Ed.), Globaliza-
tion and Human Rights (2002), p. 201.;Hoffmann-Hiotl, Klaus, Ethics
and Human Rights in a Globalized World. An intecghinary Approach,
in: Hoffmann-Holland, Klaus, Ethics and Human Rgyim a Globalized
World (2009), p. 1 (International Humanitarian lasvclosely linked to
human rights law).



69

e scientific utilitarianism and free will two kindd &reedom,

Western Jurisprudence combines these approaches least two181
ways. Conservative persons argue with “deterremckratribution”.
The progressive ones prefer “prevention” by sobelp, before and
after the criminal act and “fairness” by providihglp for the victims.
The balance of both perspectives is to be calledtianally cultivated
culture of punishment.

“Deterrence and retribution” are well known ratibaaguments for al82
“democratic” punishmet®, culminating in the United States by being
used for rectifying or fighting the death pendftyTheir emotional

128 As a form of rational choice: McKenzie Richard/B.ullock, Gordon, The

New World of Economics — Explorations into HumarnpEsence (1975),
p. 152: “The deterrence theory of punishment iteradll simply a special
version of the general economic principle thatingighe price of some-
thing will reduce the amount purchades”.

Zimring, Franklin E. / Hawkins, Gordon, Deterrendhe Legal Threat in
Crime Control (1973), p. 14: “In the capital pumsnt debate the issue is
not that of absolute deterrence — whether the desthlty is a deterrent. It
is that of marginal deterrence — whether it is aaneffective deterrent
than the alternative sanction of long imprisonmehrlich, Isaac, The
Deterrent Effect of Capital Punishment: A QuestainLife and Death,
American Economic Review (1975), pp. 379, 397: “Whas been ques-
tioned by these scholars is the existence of amdifitial deterrent effect of
the death penalty over and above its most commadicplar alternative,
life imprisonment”.

Andeneas, Johannes, General Prevention RevidResearch and Policy
Implications, The Journal of Criminal Law & Crimilogy 66 (1975), p.
59: “It is unfortunate that discussions of gengnavention have concen-
trated on the effect of capital punishment for neurd..) Even in an emo-
tional crime like murder, with all its pathologiaglements, it would be un-
tenable to claim that the magnitude of the punisitrhas no effect what-
soever. If punishment of three or four years ingieent became the
standard sentence for murder (...) this kind of crinwuld probably in-
crease. In the long run such a reduction in pemaigght also reduce the
inhibitions against committing murder in situatiomkere murder seems a
tempting escape from a situation of emotional dotifl Kleck, Gary,
Capital Punishment, Gun Ownership and Homicide, #gaa Journal of
Sociology, Vol. 84 (1978/79), p. 907: “Thereforastnot possible to state
definitively that the death penalty never has edeny deterrent effect in
the United States, or that it never could (...) Camntrto the recent finding
of Logan (1975) even homicide, impulsive thoughistally is, seems to
be deterrable by legal sanctions, even though nibtsspecifically by the
rarely imposed death penalty”.

129



183

184

185

186

70

basis could be described with the duality of “sythgaand satisfac-
tion”.

At any rate, it seems that, Western civilizatiomsnbine all of the
three cited pairs of reasons.

C. Parallelism of three Approaches

My own position is that the realistic democratia@nment is carried
out by a special combination of all three approache

At first, all three are running mostly “parallelThe reason is they ex-
ist in three different worlds, the world of socestj of ethics and of
free actors, and they approach three differenspafree human being,
“body, spirit and soul**°

In light of this humane trinity of “body, spirit dnsoul” there are the
following approaches.

(1) “Physical approach”. Punishment is done frébhutal, tyrannical,
as well as scientific and utilitarian punishmettt)s the incarceration.

(2) “Ethical approach”. Punishmentdsnefairly (for peers), too. This
Is the oral accusation and oral condemnation coadbinith the ex-

pectation to accept individual guilt. Even pleadaaming or deals are
part of that communicative side of prosecution amal. Added to

this, are the registration and the whole sociatlialg an aspect of im-
prisonment.

130 In light of sociology: Fritze, Lothar, Herrschaiftd Konsens — Uber Stabi-

litatsbedingungen von WeltanschauungsdiktaturenHeydemann, Gin-
ther / Jesse, Eckhard (Hrsg.), Diktaturvergleick Blerausforderung.
Theorie und Praxis (1998), 96 ff.

Popper/ Eccles claiming there are three worlds in an fiérson (1) the
physical world, (2) world of Psyche (3) and Metagikbgl one, Popper,
Karl Raimund / Eccles, John Carew, The Self an@itsn (1977), pp. 61.
Similar: Stephan, Burkhard, Biosozialstrukturen itenschwerdung, in:
Eichler, Bernd H. (Bearb.) / Léther, Rolf (Hrsgljersozietaten und Men-
schengesellschaften: philosophische und evolutioltghsche Aspekte
der Soziogenese (1988), 97 ff., 112 ff.
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(3) “Empathetic approach”. Punishment is executduiary (help for
members). In so far as it includes the ideals bélpditation, proba-
tion, parole or personal amnesty.

All three approaches are needed. But when punishnmwolves 187
prison, the physical approach dominates the reafitthe conviction,
at least for the prisoner who is forced to undengarisonment.

That differs from (the understanding of punishmariight of the law) 188
in light of law, because all law is based on a redive and not an em-
pirical approach. Therefore the active and the ipassde are to be
regarded. Law deals actively with consequencesistieg facts or of
expectations. Its main goal is “to right the wroragid to protect free-
dom. Therefore it is much more grounded on symbabicymunica-
tion than on tolerating hard facts passively. Wmderats are seduced
by the law into another world, forgetting the pafrfacts.

Of course, there is the bridge for both, the camdandividual and189
the cultural world of right and duties. It is thenstitution with its
pragmatic and political background. But only foe thood ones — the
law, the lawyers and for the whole civil societyhe main preference

Is given by framework of constitutions of Westeatians. Neverthe-
less, let us take this point of view. The natiogahstitutions are
founded on the Western culture of humanism. Andbeayere is a
layer of a collective supranational transatlantit\testern “We-group
feeling” too, which is still nourished by our commapiritual and
moral heritage and by a transnational dialog.

Even the global fundamental human rights are gredrah the West-190
ern Humanism and on the “universal We-group” feglihat all hu-
mans are reasonable persons. Some Eastern cutiouésb say that
this is a mere reduction from the wider animistimking that there is

a holy spirit in every “being” on earth. A WestetWe-group” in-
cludes, by the way, a nearly constant Western camgation. And
universal human rights need for their cultural #snse an enduring
global communication, to build up a cultural “Weagp”.

That means “inside” of a special country or witkine Western com-191
munity or “inside” the range of the universal hunmayhts there are no
“out-laws” and no mere “human objects”.
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But let us remember, every “actor” is able to aguery kind of “We-
group”.

D. The State as an Actor

And the powerful state is an actor, too. But it lgas a national kind
of a collective personality which is similar to tlientity of a human
being. The Leviathan is civilized by democracy.héligh a Western
democracy always includes the state and the apaiesy, both could
act autonomously, too. Separating state and sotedn approach
more common to the US-American thinking.

But in the end, empathy is “one of the three” lagddeals of a civi-

lized social system that is based on the “in grahpiking or the “we

model” tends to focus on justice. And, Western tands to lead the
focus on justice. It offers very high ideals foe tdlemocratic law and
each of its executions to hide behind and to nkzgrgoersonal re-
sponsibility of every member of a democratic sgciet

This is not a call for another system, but for paed transparency.
And the democrat who is therefore serious abouwkitgpfor justice
should ask for the common sense of justicdurisprudence will lead
him, for instance, t@ristotle andThomas Aquingswvho both created
the basics for the liberal natural rightsLafcke Hobbesetc. Both au-
thors have never reduced justice to pure recipr@itd mere Equity.
Justice is more than mere reciprocitithough “iustitia commutative”
describes the well known core of justice, it neadditions.Aristotle
added “lustitia distributive” depending on righomans brought in
the social role of a person “suum cuiqueawlsfor instance transfers
Kant’s categorical moral principle of Generalizing intolipcal Juris-
prudence by generalizing chances for everyone amdding political
stability as welf-** But let us go back tdhomas AquinasHe influ-
ences the later natural right by combining Chnstileology, scien-

131 gee: Hart, Herbert Lionel Adolphus, The Conceptaifv (1961), pp. 181
(for an ethical core in law). And see for “legaldiem”: Duxburg, Neil,
Patterns of American Jurisprudence (1995), pp. 32.

132 Rawls, John, Political Liberalism (1993), pp. 13@; Klosko, George,
Rawls’s Argument from Political Stability, Columbieaw Review 94
(1994), pp. 1882, 1885; Barry, Brian, John Rawld #re Search for Sta-
bility, Ethics 105 (1995), pp. 880.
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tific scholastic thinking and natural law. He adls legal form of jus-
tice, thus providing an early kind of generalizati@and the call for

charity*®

E. Consequences for Types of Punishment

What are the exact consequences for a democratistpuent in light 196
of human rights?

The main point is that sanctions are limited. Tahsyonly “prison or al97
fine”. But note that only a free person can be gl@d by imprison-
ment. That kind of freedom is granted by humantsghife and all

the values of humanity rank second to that kintreddom.

Therefore, we do not any longer need public “whngpibranding,198
dismembering”. We do not even force prisoners tdopen hard slave
labor, as miners, sailors or soldiers. And mostheftime, we do not
revert to the death penalty. In Europe, death pemalforbidden by
the European Convention on Human Riglath (Amendment In a
culture that is based on acting freely, we defineighment and crime
mainly by taking away freedom.

Another aspect of humanity is based all three, Breédom, Equity199
and Solidarity”. Every prisoner has to have thegpidcontrolled
chance to regain his full “civil status”. Even a nterer is a human
being. After maybe 20 years of incarceration thereuld be a free-
dom on parole, given he is no of a danger than rmmgise. The man-
ner of incarceration should be humane, as well. Geeman Federal
Constitutional Court has ruled in that sense mbam once>* To ex-
pand of this, the reason might be that we don'ttviarbe like the

133 Thomas Aquinas, Summa theologica, in: Katholiséti@demikerverband

(Hrsg.), Recht und Gerechtigkeit (1953), book 16Z. 1., book Il 2. 58.
6.; Aristoteles, Nikomachische Ethik, Dirlmeier,afz (Ubrs.) (1999),
1.130 b/1131 a. Or: “fiat iustitia pereat munduskplained | more detail
and assimilated to solidarity as a part of the esysbf Human Rights:
Montenbruck, Axel, Menschenrechtsstrafe, in: Seetftsphilosophie.
Vergeltung, Strafzeit, Stundenbock, Menschenredafest(1995-2009)
(2009), Rdnr. 400 ff.

134 As part of Dignity of Men: BVerfGE 109, 133 ffL34; BVerfGE 45, 187
ff., 227; BVerfGE 87, 209 ff., 228; BVerfGE 96, 375, 398; BVerfGE
102, 370 ff., 389.
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criminal and totally dehumanize others and ourselhad we want to
live in a “civilized country”, respected by our ‘@enations”.

200 The words of the Eighth Amendment are:

201

202

“Excessive bail shall not be required, nor excessimes imposed, nor
cruel and unusual punishment inflicted”.

A similar sentence is part of the European Conweenbn Humans
Rights (Art. 3). But the juridical dilemma is, whizfines the under-
standing of “cruel”, and how do we interpret tharté¢‘unusual’. Re-
garding the German Federal Criminal Law and conogra life sen-
tence for murdér® the Judges of the German Federal Constitutional
Court use a similar clause. It couldn’t be thegktéo define by them-
selves the correct ruling principle of punishmEftPenalties which
are accepted by common sense or national consansuspparently
not “cruel”. Therefore each democratic and “matusediety” has to
evolve its own “standards of decent{including punishment.

This process ought to be undertaken openly andpmiitecal level. A

first step should be accepting that punishmentt i@t combined
with, if not meant to inflict “harm”. In a democmathe executed ver-
dict “harmed” the criminal a sovereign person wias lharmed “oth-
ers”, and every democrat is a real lord over lanenskjudges and
administrators. The next step could be recognitied a long term
incarceration without the permanent offer of hedpfelt as “cruel”,

135 For US-polls regarding lifelong incarceration hatit parole instead of

death penalty, see: Death Penalty Information Geracts About the
Death Penalty (May 1. 2008), p. 4. Hoffmann-Hollakthus, Neither Ret-

ribution nor Deterrence — Kriminologische Aspektr &ntscheidung des
U.S. Supreme Court in Roper v. Simmons, in: Milldenning Ernst /

Sander, Gunther M. / Valkova, Helena (Hrsg.), Fdstf zum 70. Ge-

burtstag von Ulrich Eisenberg (2009), 69, 79 ff.

136 BVerfGE 45, 187 ff., 253 ff.

137 “Evolving standards of decency that mark the peeg of a maturing soci-
ety”, Trop v. Dulles, 336 U S. 86, 100-101, 78 $5€0, 2 L Ed. 2 d 630
(1958); Roper v. Simmons, 543 U S. 551, 561, 5680%2 See: Hoff-
mann-Holland, Klaus, Neither Retribution nor Deteige — Kriminologi-
sche Aspekte der Entscheidung des U.S. Supreme @oRoper v. Sim-
mons, in: Muller, Henning Ernst / Sander, Ginther/Walkova, Helena
(Hrsg.), Festschrift zum 70. Geburtstag von UlriEisenberg (2009), 69
ff., 70 f.
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and that it is even meant by the punishers asattal. They have to
answer the old questions about who they are. Uyidgrthis model is
the ancient concept of fighting an aggressor (frathin) as in a civil
war, but without accepting the danger of mutualitg, where large
subcultures of young and aggressive outlaws may gvithin the so-
ciety. Even if that is openly accepted, the nexttMavellistic ques-
tion is, maybe the punishers themselves are secisirested in
fighting wars on crime that need and foster thewesels sophisti-
cated organized and well-equipped army of fightand guardians.
Medieval political systems are built on that kinfdpootection. Obvi-
ously, the secret love for free warriors and pufdar of warlord sys-
tems create the real background for the cultuclofn of a “status
naturalis” that leads to a social contract of tle fpersons, which the
Preambles of a lot of written Western constitutians reflecting.

Therefore the simple political question is: are pl@ishers intereste@03
in a balanced Western Democracy that includes Hitgpnanform of
Solidarity, or are they not?

F. “Rule of Weighing Freedom, Equity and Solidarity’

But even then, we have to accept also, that weopally and our204
“We-group” are free to switch into the wild “statoaturalis”, we are
able to act “freely and fairly” and to exclude slalrity while still “be-
lieving” in what we are doing.

These are the “free”, the “fair” and the “human@nsequences foR205
punishment in Western democratic societies. Weaightll parts of
this political trinity means acting as a democrdevertheless, it
should be noted, that the basic aspect of Westemmodracy is free-
dom.

But maybe on a more basic level, the political lesfegreat parties,206
there also has to be a balance between a libedah @onservative po-
sition. In the field of social psychology a statfyshows two kinds of
moral foundation, both a liberal and a conservatine, and it gives a
good overview over five other sets of ethical apples as well.

138 Graham, J. / Haidt, J. / Nosek, B, Liberals aodservatives rely on dif-

ferent sets of moral foundations, Journal of Peabgnand Social Psy-
chology, Vol. 96 (5) (2009), pp. 1029-1046.
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A ‘“liberal person” prefers the endorsement and afséhe first two
positions. The liberal two sets are ones: (1) “Haare” and (2)
“Fairness/reciprocity”.

A “conservative person” uses — equally — all fiaad therefore the
other three sets of moral intuitions as well. Thasethe sets (3) “In-
group/loyalty”, (4) “Authority/respect”, and (5) tiity/sanctity”

In my opinion, if the last three sets altogethemdwted the first two,
that kind of “conservative person” would prefer ttwlectivism of in-
group and the law and order structure of theimgulelite. As to the
balance of both approaches for instances in twgsathe liberal and
the conservative, even from that point of viewréhare both kind of
person needed, those who prefer to decide andhaatselves the
“free” ones, and those who abide by the system (Qnip think-
ing”) or try to harmonize the individual and theogp, which needs at
least secretly a higher ideal, like a secular comsense build on rea-
son, or an ethical religion.

On the other hand, blindly submitting even under highest secular
ideals ought to be punishable in itself as a cragainst the ideal of
democracy, because decisions reached in this way@s of dehu-
manization. Freedom is only limited by freedom. fTimeans that this
fictive model of a sovereign person includes théitglof the free ac-
tor abiding by personal morality or act with s&étrain.

Again, not to at least grant “grace” — in every@pkcase — is a free
decision and indicates the real range of pragnfisgedom we democ-
rats have. Our argument that we have to keep wgrdece — for oth-
ers — shows the quantum of the convict as a meaengbe and his
change from a subject and a peer to a tool (objadtich we use to
fight mass criminality. Both points, this negatiand this rationaliza-
tion, are in short the “humu$® for our “collective responsibility”
maybe even our “collective guilt” as an in-groupgfregfe democrats.

210 Anyhow, punishing a “ruling member” as a genuinet g our own

“collective social body” hurts and harms the sodaly. It is and

139 To both roots of the word Humanity, which der{it¢ from the — creative
and natural — “humus”, and (2) from the — semigielis and normative —
“humanitas”, see: Rappaport, Roy A., Ritual andd®eh in the making of
Humanity (1999), p. 406.
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must be — consciously and intended — a kind of mafishment, too.
That means we are sacrificing a part of our dentmcidentity as well
and on the same altar of “freedom, equity and adlygl'. We take the
freedom of a co-ruling democrat.

Inside of a civilized Western society there are¢positions: 211
(1) to be the democrat,
(2) to act as a partner of the local peers of deats@nd

(3) to feel proud of and support the decisionsh& hational “We-
group” of democrats.

Modernizing and amplifying an old dilemma, we hun@emocrats
react — partly — “free” to a “free”, but inhumanet,aalthough meas-
ured but — partly — reciprocally in the same waf/cQurse our inten-
tions are better — or so at least our own commagsesef equity meant
as restoration tells us. But we act and we havwake our part of the
responsibility for every democratic act. Therefonee free persons”
might weigh before, or weigh at least afterwards eorrect the unfair
and inhumane actions.

That is or should be “common sense”. Combined aittlemocratic212
determination correcting the rare cases of abugmwaker we cannot
avoid this double rule should dominate a democsaiaiety.

Such a kind of mainstream within a national cultisrer would be a213
“We-group” of civilized, i.e. weighing “Me-personsThese free men
are not only acting freely, but have built up algsficated super ego
characterized by consciousness and compassior@yandernalizing

the ideas of equity (as fairness) and solidarity ¢ampassion), as
well.

But each democrat should be aware that each @blaat includes the214
choice between morality and neutralization or betwgranting hu-
manity and dehumanizing human beings. Neutralinatioa Western
Democracy means Dehumanization. Punishment ancesrare both
strong examples for — at least partly — dehumagiaihuman being.
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G. A Fourth and Final Three-pointed Thesis

My final thesis consists of three points:

215 (1) The “Rule of Weighing political acts democratlg” means har-

monizing for each important individual case “FremgdEquity and
Solidarity”. That is the Western basis.

216 (2) Regarding punishment in Western societies wee lta be aware

217

that painful punishment by imprisonment is — partya political

“free” act, which each democrat is responsible e have to feel
this load on our shoulders. Each justified imprisent of a fellow
human being — of our state or a foreign countrg radt only an act of
fair “reciprocity” as a form of “equity” and not aact of prevention
regarding others or the society as a whole, whath s a kind of car-
ing “solidarity”. It is a free act, too.

(3) Highly amplified, “one third” of the inflicte@ain is the burden we
democrats should to be aware of. That is the raauatof our part of
responsibility. In that train of thought, our saacould be, but must
not lead to full neutralization, two thirds are not
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VI. Epilogue: Anthropology and Ethics

Anthropology tells us that other “primates”, andeewchimpanzees218
lack mainly the social skills of their humane cogsiThe early ability

of human beings to communicate with one anothea ilanguage,
which always includes a kind of grammar, develdgstuman brain.
Comparing the intelligence of children of humanshvihat of chim-
panzees, this is the main difference:

“... regular participation in cooperative and commaation with on-
togeny leads children to construct uniquely poweftums of per-
spectival cognitive representation*

Therefore the human kind of language makes thereifitce. Commu-219
nication itself is the basis not only for coopesatand burden sharing.
But a lot of social mammals use this principle of for tat”. Lan-
guage allows the human individual to live in a widgstem of a lot of
different groups. My metaphor is: Humans even sspatheir main
groups similar to different species that exist thgein the same “bio-
tope” ! At least today, humans live in their greater naiderritories
much more unified, like a lot of subcultures offelient species. In-
stead of in their “genes” they differ from one dr@tin an analogue
way by ethical and ethnical “meme$®.Mankind has partly crossed
the stricter limitations of genes regarding the-pregram of all the
other complex mammals or vertebrates etc. Much mspexulative
and in light of philosophical anthropology | wowddd: by going back
to the roots and by picking up that kind of oldaocial freedom
through communicating”, that is still known in thest simple forms

140 In testing and comparing the intelligence of pffisg of humans and apes

the intelligence of both groups differs only parthspecially in the social
skills of young humans: Moll, Henrike, / Tomaselichael, Cooperation
and human cognition: the Vygoskian intelligence dtiesis, The royal
Society (2007), pp. 362.

Montenbruck, Axel, Zivilisation. Staat und Mensdbewalt und Recht,
Kultur und Natur (2009), Rdnr. 1020.

142 Dawkins, Richard, The Selfish Gene (1978), pi; 1@msden, Charles J.
/ Wilson, Edward O., The Promethean Fire (1983), 1320, 126, 139.
Lumsden, Charles J. / Wilson, Edward O., Genes,dMand Culture
(1981), pp. 305. Caporael, Linnda R. / Brewer, Man B., Reving Evo-
lutionary Psychology: Biology Meets Society, Journ Social Issues,
Vol. 47 (3) (1991), pp. 187-195, 189.

141
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of bacteria, mushrooms and in systems of virus stérheir pool of

genes is part of ours as well, if we accept theehaaf a rather strict
evolution of the blue print of genes of all livifgeings since the be-
ginning of live on-*?

220 Apes at least, as well as all the other mammaés parch more con-
nected within their own groups than humans. Evemganzees, who
might know something about brutal aggression, dokmow about
bloody revenge or about the human form of a graupghment. They
try to resolve an in-group conflict in the very peat moment. Appar-
ently their “genes” tell them still to avoid brutgl inside of their
group. But chimps start using brutality in tern&brfights against their
neighbors. They hunt and beat members of rivalggand even for-
mer group members to death, but mostly when aesifagkign indi-
vidual was met by a larger group of aggressive siafeTheir stan-
dard living group comprises of up to 10 membersaBr communi-
ties, like herds or human tridésare unknown, at least to them.

221 And apes and many other animals use symbolic dndl ctions of
threat as well and groups of socials mammals razegosther mem-
bers individually, too. But, only human beings al#e to live in such
a complicated and open system of different “We-gsjuand only

143 In light of Biology about the thirteen steps ofdfution, written in our
human genetic code, and on the theory of striat€lgrints” from the first
beginning of life on, see: Duncker, Hans-Rainegbyme der wissen-
schaftlichen Darstellung der komplexen Organisation lebenden Sys-
temen, in: Maier, Wolfgang/Zoglauer, Thomas (Hrs@.echnomorphe
Organismuskonzepte (1994), 299, 302. In light aheopology: For the
simple thesis of getting freedom from the genetie-program of a very
complex mammal species by going back to the programmuch less
complicated beings (“back to the roots”), see: Mobruck, Axel, Zivili-
sation. Staat und Mensch, Gewalt und Recht, Kultudt Natur (2009),
Rdnr. 731 ff. We are gaining freedom by acting lgasimilar to the creat-
ing nature itself, by using “natural sciences” dylknowing the “basic
laws of nature”, Montenbruck, Axel, Zivilisationtgat und Mensch, Ge-
walt und Recht, Kultur und Natur (2009), Rdnr. 2592, 1035.

144 See: Wangham, Richard / Dale Peterson, DemoniesviaApes and the
Origin of Human Violence (1996), Chap. 1 (Lost Risa): aggressive
small male groups (of 3-6 individuals) use deadiycé against former
members and members of other small groups, maihBnwhe victims at
the moment of aggression are single).

145 Ridley, Matt, The Origins of Virtue: Human Instis and the Evolution of
Cooperation (1996), pp. 140 (“The tribal primates”)
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they evolved the genetic skill and freedom to swibetween them.
By the way, “Freedom” of a social individual isdefine as the ability
switching between groups and roles. But even timeimbers are still
bound to conformity within a “main group”, too. bfar human be-
ings counterbalance their genetic individual freaday “solidarity”.
Therefore, the humans have to structure their graupl especially
their kind of conformity by themselves. They deyebnd foster their
own civilization in terms of their own ethical aethnical rituals and
laws. And underlying this culture may be univertsdlings toward
“reciprocity” and “grace”. | would add, there alsa@ists a universal
feeling towards “Freedom, Equity and Solidarityhdathis feeling
exists in even the smallest group of “peers”. Tiuelels are “brothers
and sisters” or “cousins”, and these metaphorsofien used espe-
cially to describe personal and “freely” choseeridship.

Therefore, “revenge” or “punishment” — long aftbetact — and, o222
course, every kind of “public tribunal”, are unigtesatures of homo
sapiens. In this wider biological sense even amgwenge is simply
“humane”, too. Hence, the humane reaction to agncf# can be both
a “natural” one, “wild, unfair and inhumane” (statnaturalis) or a
“civilized” (status civilis) one or of course sorhetg in between. At
least after the rush of their first emotions mee able to think and
argue about the best decision that is to be madey Tall in an as-
sembly. Each more formal process takes time fasrmél prepara-
tions inside of networks, needs an open local forama involves holy
eternal rituals. A process includes third persarisi@ in three social
roles, as learned “mediators”, as powerful “exeit@nd as “em-
pathic helpers”.

Therefore good Democrats try balancing in eachheirtsevere per223
sonal decisions “Freedom, Equity and Solidarity"tleey choose re-
linquishing democracy at least in this case.



