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Introduction
The main thing that motivated me to choose this subject for a dissertation was the serious
desire to expand the culture of negotiation in Iran. This impetus was intensified while I
was translating the great mystical work of Christianity, The Imitation of Christ by
Thomas A. Kémpis (d. 1274) into Persian (2002). As Kémpis' book contains
some ethical-mystical teachings similar to those of Islam, it was enthusiastically
welcomed in Iran by Muslims. I thought that this similarity could make a great
opportunity to help advance the culture of dialogue with others among Muslims.
However, the experience of studying and teaching in the Islamic seminary of Qum for
about fifteen years has led me to the conclusion that the main obstacle to dialogue and
coexistence with the followers of the various religions is some fiqh-oriented opinions
(fatÁwÁ) by Shiite jurists whose legacy is embedded in history. These opinions, regarded
as non-codified regulations until the end of the 19th century, have circulated among
ordinary people, the clergy and the elite. For this reason, the dissertation concentrates
upon evaluating Muslim sources, particularly Shiite ones that are concerned with the
rights of religious minorities, to analyze the process by which these legal opinions were
formed. In the first years of the 20th century, when the Shiite tradition encountered new
concepts and institutions during the 1906 Constitutional Revolution, some of those fiqhoriented opinions came to the fore in the guise of the Constitution and in other laws and
regulations.
About 100 years later, only a few of those fiqh-oriented opinions remain in Iranian
law. The study that consists of five chapters is seeking to elaborate the process and to
offer some suggestions to improve the status of religious minorities. Chapter one
evaluates the formation of the rights and/or duties of religious minorities in Islamic Shiite
sources including the Qur'Án, the Sunna and especially in fiqh-oriented opinions that
emerged for the first time in classic Shiite sources and then repeated in the works of the
posterity. Given that the initial impression of the status of religious minorities in Iranian
society in the 19th century was based on opinions that were firmly rooted in those
sources, it was necessary to examine those opinions in detail to find out the bases of and
probable changes to them in Iranian law. While these sources are equivocal on the subject
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in a way that made it difficult to categorize them and give a definitive judgment, most
Shiite jurists, following the pioneers, formed a legal corpus which regarded religious
minorities as having an inferior legal status in Muslim societies. The regulations, which
gradually took on a divine coloring, were imposed on them with the initial hope of
converting non-Muslims to Islam. This is because Shiite jurists and theologians thought
that conversion, whether willingly or by coercion, not only brings about socio-political
benefits for the converted neophytes, but also is a means to find out ‘truth’ and the
attainment of ‘salvation’ in the hereafter. The assumption that salvation was limited to
accepting Islam lies at the base of fiqh-oriented opinions concerning non-Muslims. Those
fiqh-oriented opinions are dealt with in detail in chapter one.
In 1906 and afterwards, Iran codified laws and regulations for the first time. The
socio-cultural and economic backgrounds of the 1906 Revolution and the condition of
religious minorities in the second half of the 19th Century is the main topic of chapter
two. According to the analysis, Iranian constitutionalism, under the influence of the
nationalist paradigm of the period, was a stratagem planned on behalf of the intelligentsia
and some courtiers to reform the Qajar government and to consolidate the prestige of Iran
in the region. The general characteristics of MuÛaffar al-DÐn Shah and especially the
political situation of the region contributed to the emergence of a demand for reforms in
the early years of the 20th century. The calls for reform coincided with popular protests
against the dictatorship of the regime as well as the tyranny and corruption of local
governors which kindled and enflamed these demands. To grasp the political
circumstances this study gives the priority to the primary sources including memoirs of
who were an eyewitness, conversations of the representatives of the first Parliament and
original documents such as British Documents on Foreign Affairs (1985). The modern
concepts and institutions introduced during the Revolution did not make any sense for
clerics, people, and revolutionaries except under the justification that such modern
concepts might be found or inferred from Islamic teachings. However, the architects of
the Constitution inserted new terms and concepts that were regarded in their discussions
as initial steps towards modernizing Iran. The debates between the opponents and
supporters of the Constitutionalism were the first conflicts between the representatives of
tradition and modernity. For a better understanding of the atmosphere, a brief report of
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those discussions relying on monographs written against and for the Constitutionalism
has been presented in this chapter. The important point is that religious minorities
significantly participated in and helped the 1906 Constitutional Revolution. One
interesting point is that in a revolutionary milieu, where an entire people were united to
demand reforms, those fiqh-oriented opinions concerning religious minorities were
ignored. The point has been utilized in the proposed new method of ijtihÁd in chapter five
that looks at finding a solution for improving the legal status of religious minorities.
Based on important unpublished reports which are kept in the Center of Documents and
Archive affiliated to the Iranian Ministry of Foreign Affairs (1862- 1906), supplemented
by a number of personal interviews with representatives of the religious minorities
coupled with some extant primary and secondary sources, the present study aspires to
show some general status of the religious minorities in the second half of the 19th century
as well.
Chapter three analyzes the Constitution (1906) and the Supplement (1907) as the
great achievements of the Revolution. By introducing the authors of the Constitution and
their method, the author is going to prove that the idea of the Revolution was planned
initially by the aristocracy and the intelligentsia. The main part of this chapter basing on
the text of laws and regulations is concerned with analyzing the content of the relevant
articles concerning the rights of religious minorities and the meaning of new terms
applied in the Constitution. In this chapter, the inquiry tries to verify the assumption that
in addition to Iranian works written by some religious intelligentsia concerning the
proposed constitution, the authors of the Constitution had various models in mind,
including the Constitutions of France, Belgium, and the Ottomans.
The story of codifying laws and regulations in the Pahlavi period is also discussed
in chapter three. We shall see that Reza Shah used his power and authority to establish
the new dynasty and expand the process of modernization. The codification of the Civil
and Penal Codes, which were the wishes of the revolutionaries of 1906, was enacted
during his rule. After codifying the Code, Reza Shah was able to remove the right of
capitulation for foreigners who were living in Iran. The secular attitude of the Pahlavi
régime and the development of modernization in the period caused religious minorities to
feel that they had gained a somewhat better legal status in the new situation. However,
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the régime, broadly speaking, preferred nationalism and the Iranian identity as a new
ideology to religious trends. The result was that all religious people thought they had
failed vis-à-vis the new ideology. The despotic manner of the régime, the foreign
pressures imposed to force the Shah to implement certain international covenants, and the
strategy focusing on Iranian identity not being compatible with the social facts were
major factors that caused most people, including religious minorities, to believe that the
régime had become incorrigible. They joined forces to protest against Muhammad Reza
Shah in order to change prevailing government policies, to gain equal rights and attain
more freedom in a democratic government.
Chapter four focuses on explaining developments in the period of the Islamic
Republic. Most people regarded the Pahlavi régime as incorrigible and they were going to
put a new one in its place with a democratic aspect. The religious leaders, particularly
Ayatollah Khomeini who had a profound influence on the people, gradually suggested
the establishment of an Islamic government in which all the people’s demands would be
fulfilled. Accordingly, after the Revolution, the religious leaders came to Islamize the
Constitution as well as other remaining laws and regulations as a heritage from the
previous régime. This chapter describes the preparation of the first drafts of the 1979
Constitution and then the emendations that led to the codification of the final version. In
addition, based on the main texts of the Constitution, the Civil Code, the Islamic Penal
Code, and other regulations, the new terms and the relative articles are analyzed. The
point is that religious minorities, forming about one percent of the population, found
themselves having an inferior legal status in the laws and regulations of the new period
and returned more or less to the conditions of being regarded as dhimmÐ. Apart from
radicalism in the early post-revolution years, and in spite of the Islamic tone of the laws
and regulations, one can find during the period of the Islamic Republic a certain element
of rationalization. From that time on, in the process of Islamization the laws, the
government did not return to the imposition of the jizya, kharÁj, and other regulations, as
outlined in Shiite fiqh. We will see that the secularization or rationalization approach
slowly continued during the time and was strengthened by the establishment of a new
institution, i.e., ‘the Expediency Council’ in the Constitution and in the political system.
The Council ratified a number of regulations in favor of religious minorities.
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Chapter five is more than a conclusion of the dissertation. Recalling and learning
from what has happened in the last century, and based on some Shiite primary sources
and classic method, this chapter offers two parallel ways as a solution for improving the
legal status of religious minorities. One can regard the solution as not simply subjective
but as a new strategy or method of ijtihÁd, which seems to be compatible with the facts of
Iranian society. At the same time, the solutions so far found might not seem be adequate
at this time but the trend shows that with more discussion and explanation in the future
more satisfactory answers could be found to the question of the rights of religious
minorities.
Appendix I contains the names of the deputies of the religious minorities in the
National Assembly from 1906 to 2008. In Appendix II, selected articles on the rights of
religious minorities in Iranian law during last century are cited chronologically in Persian
to help the reader who knows Persian and to provide a background for deeper discussion
concerning the issue in the future. Even though some of the selected articles have a less
direct relationship to the issue, they are chosen to show the reader the context of the laws
and regulations in that time.
The last mark worthy point is that this study is based on an approach, which tries
to evaluate every phenomenon in the context in which it is emerged. Thus unlike some
Muslim thinkers who try to highlight certain aspects of the status of religious minorities
in Islamic sources and societies and to deny other Islamic rulings concerning nonMuslims, this inquiry seeks to examine the rights and duties of religious minorities in the
Islamic sources as well as in Iranian law in order to identify the main obstacles to the
implementation of the rights of non-Muslims as citizens of modern Iran.
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Chapter One:
The Legal Status of Non-Muslims in the Shiite Tradition
There are profound differences between the two main branches of Islam, i.e., Ahl alSunna and Twelver ShiÝÐsm, with regard to the sources and methods they use to explain
their teachings. However, apart from the issue of jihad, their legal framework on the
status of non-Muslims is not very different. The Qur’Án and the Sunna, about which each
branch has its own definition, are the main sources of Islamic law or fiqh.1 The main
characteristic of the Sunna in the Shiite school of thought is that Shiites rely on accepting
the theological doctrine of the imamate and the wilÁya of the family of the Prophet (ahl
al-bayt). They consider the Imams as authentic interpreters of the Qur’Án, since they are
infallible and have been inspired with knowledge. The acts and utterances of the Imams
constitute the Sunna and are authoritative for Shiite jurists and who follow them. Even
the quotations and dictums attributed to the Prophet are valid only by virtue of the
sayings of the Imams. Theologically speaking Twelver ShÐÝÐsm does not accept the
opinions of the Companions of the Prophet (qawl al-ÒaÎāba).2
The relationship between the ruler and the jurists has been conceptualized in
different ways in Shiite tradition. This subject has proven to be problematic for Shiite
jurists throughout history, evidence of which can be seen in the variety of theories
regarding this issue.3 In the period of the presence of the Imam, the jurists and

1

In the Shiite school, four sources are normally cited for the inference of legal opinions: the Qur’Án, the
Sunna, consensus (ijmÁÝ) and reason. However, as a matter of fact the last two, apart from their vagueness,
are not sources but are means for solving apparent inconsistencies between the Qur’Án and the Sunna. IjmÁÝ
in the Shiite school does not mean the consensus of the ÝulamÁ' in the absolute sense but refers to the
consensus of jurists, which is indicative of the opinion of the Infallible Imams.
2
See more in E. Kohlberg, “Some ImÁmÐ ShiÝÐ Views on the ÑahÁba”, Jerusalem Studies in Arabic and
Islam, No. 5 (1984):143- 175; On the characteristics of Shiite groups, see: M. Í., ÓabÁÔabÁÝÐ, ShÐÝa in Islam,
tr. Hussein NaÒr (Qum: AnÒÁrÐyÁn, 1981); Moojan Momen, An introduction to ShÐÝÐ Islam: the History and
Doctrines of Twelver ShÐÝÐsm (Oxford: Ronald, New Haven: Yale University Press, 1985); Halm, Heinz,
The Shiites: A Short History, tr. Allison Brown (Princeton: Markus Wiener Pub, 2007).
3
Concerning these theories, see M. KadÐwar, NaÛarÐyyihÁy-i Dulat dar Fiqh ShÐÝa [Theories on State in
Shiite Fiqh] (Tehran: Ney, 1378/1999): 58-186; A.K.S. Lambton, State and Government in Medieval Islam
(Oxford: Oxford University Press, 1981); see also Wilferd Madelung, “A Treatise of the SharÐf al-MurtaÃÁ
on the Legality of Working for the Government”, Bulletin of the School of Oriental and African Studies,
University of London, 43/1 (1890): 18-31. In the nineteenth century, some jurists such as Ahmad NarÁqÐ
(d.1245/1828) in, ÝAwÁ’d al-ayyÁm (Qum: Al-GhadÐr, 1408/1986) esp.: 205-206 came to accept more
authority for the jurist without interfering in the realm of the Shah’s power. Then it was Ayatollah
Khomeini in KitÁb al-BayÝ (Qum: IsmÁÝÐyÁn, 1410/1989), vol. 3: 125-138 who integrated the mystical and
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theologians, basing on hadÐth traced back to the Imams, credited the ruler with legitimacy
in order to implement the aims of religion and to handle the affairs of the people.
Accordingly, they declared cooperation with those rulers who achieved power without
the recommendation of the Prophet or the Imams illegal. In the Period of the Occultation
(after 329/940), Shiite jurists regard themselves as the general deputies (nuwwÁb ÝÁmm)
vis-à-vis the particular deputies (nuwwÁb khÁÒÒ) of the Hidden Imam. This authority was
sometimes ambiguously mentioned in Shiite legal works 'religious legitimacy' and as we
shall see in the next chapters, depending on the historical conditions, the term found
various interpretations. Shiite jurists believe that the implementation of some elements of
the SharÐÝa4 requires a legitimate sanctioning authority, especially in the realm of the
ÎudÙd, i.e. those penalties whose nature and extent have been prescribed by the SharÐÝa.
This belief inevitably leads to a rejection of the religious legitimacy of any state in
anticipation of the return of the Imam. Based on these beliefs most of the ÝulamÁ' should
not have legitimatized offensive jihads, (jihad ibtidÁ’Ð), the practice of having slaves and
rulers levying jizya and kharÁj. However, one can easily find many ÎadÐth as well as fiqhoriented opinions (fatawÁ) in Shiite sources concerning these issues, which are directly
related to the rights of religious minorities. Thus, we can conclude that from 940 to 1501
C.E. (the date of the establishment of the Safavid dynasty), the term "ruler", who would
have legitimacy to handle the affairs of people, in Shiite literature mostly referred to the
jurist who gained authority in a particular region. The people were supposed to take such
a jurist as an authority for carrying out legal affairs such as marriage and divorce,
distribution of inheritance, accepting religious taxes like zakÁt and khums and even in
some cases implementation of retaliation and ÎudÙd.
We are mainly concerned here with the role of the SharÐÝa (fiqh) in defining the
approaches of jurists toward non-Muslims. The SharÐÝa, literally the way of life, includes
judicial meaning of walÐÐ and declared for the first time explicitly, that jurists can and should have political
power. See the ideas of jurists on the state in the period of the Iranian Constitutional Revolution, in M.
ÀjudÁnÐ, MashrÙÔ-i IrÁnÐ [Iranian Constitutionalism] (Tehran: AkhtarÁn, 1382/ 2002): 65-96; L. ÀjudÁnÐ,
ÝUlamÁ' wa InqilÁb MashrÙÔÐyyat IrÁn [Ulema and the Constitutional Revolution] (Tehran: AkhtarÁn,
1383/2003): 39-64.
4
The SharÐÝa in the Shiite tradition is used by and large as a synonym for fiqh. Theological beliefs and
discussions, however, have another expression known as kalÁm or iÝtiqadÁt. For various usages of the term
in the other four schools of Islamic law see: Joseph Schacht, “Theology and Law in Islam ", in G. E. Von
Grune Baum, Theology and Law in Islam (Wiesbaden: Otto Harrassowitz, 1971) pp. 3-23.
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regulations and stipulations which, in the opinion of the jurists, are sent down by God. It
seems that the jurists have considered fiqh as an a priori knowledge outlining the process
of reasoning without reference to particular facts or experience. It is believed that God
has put the entirety of the laws and regulations needed for society in the Qur’Án and the
Sunna. From the viewpoint of the jurists, the legal corpus is independent of historical
events and reality.5 With this framework and this interpretation of fiqh, jurists attempt to
solve all newly-encountered legal problems by looking for causes or justifications in their
sources, and not primarily through the process of reasoning or reality. They also try to
preserve and transfer their sources and legal opinions as permanent a priori knowledge to
succeeding generations. This may explain why jurists are reluctant to discuss the
historical evolution of ÎadÐth and fiqh, especially in the first and second centuries as well
as the subject of the occasions when the revelations were sent (asbÁb al-nuzÙl).6
However, one can find discussions and methods in jurisprudence that might justify the
historical evolution of rulings, such as the division of rulings into established (aÎkÁm
ta’sÐsÐ) and confirmed (aÎkÁm imÃÁ’Ð) and the belief that the door of juristic inference
(ijtihÁd) has remained open which makes it possible to change some legal opinions
through recognizing public interest (maÒlaÎa) and the corruption (mafsada) of affairs.7
The question arises here as to how Shiite jurists could adapt these two different
argumentations in jurisprudence. The solutions that have been offered by them are not
directly concerned with our discussion, but they are important for the purpose of the
present study, which looks at the contingent methods and psychological attitudes by
5

The origin of this belief and interpretation dates back to some ÎadÐth attributed to the sixth Infallible
Imam JaÝfar al-Ñādiq, who remarked that “The entities and deeds declared lawful and permitted by the
Prophet Muhammad remain lawful and permitted until the Day of Resurrection, and forbidden are those
declared as such by him.” (ÎalÁlu Muhammadin ÎalÁlun ilÁ yawm-i al-qiyÁma wa ÎarÁmuhÙ ÎarÁmun ilÁ
yawm-i al-qiyÁma). See for example, M. Al-KulaynÐ, al-KÁfī fī Ýilm al-Dīn (Tehran: DÁr al-Kutub alIsalÁmÐya, 1388/1965), vol. 1: 58, no. 19; Muhammad BÁqir al-MajlisÐ, BiÎÁr al-AnwÁr (Beirut: al-WafÁ’,
1403/1983), vol. 86: 148.
6
The first standard work compiling such information on the incidents that occasioned the revelation of
verses of the Qur’Án was written in the fifth century. It belongs to ÝAlÐ b. AÎmad, al-WÁÎidÐ al-NiysÁbÙrÐ
(d.468/1075), AsbÁb al-NuzÙl. See concerning the work, Montgomery Watt (ed.) Bell’s Introduction to the
Qur’Án (Edinburgh: Edinburgh University Press, 1970), Chapter 10.
7
Most Shiite jurists have often discussed individual cases of public interest (maÒlaÎa) with respect to their
opinion on the realm of the authority or rule of the jurist wilÁyat faqÐh. For examples, see J. KÁshif alGhiÔÁ’ (d.1228/1813), Kashf al-GhiÔÁ’ Ýan MubhamÁt SharÐÝati al-GharrÁ' (IÒfahÁn: MahdawÐ. s. d.), Vol.1:
25-26, vol. 2: 343, 357, 397; Sheikh M. al-AnÒÁrÐ, KitÁb al-MakÁsib (Qum: BÁqirÐ, 1415/1994), vol. 1: 245,
358; See also on the role of ijtihÁd in Shiite school, N .Calder, “Doubt and Prerogative: the emergence of
an ImÁmÐ ShÐÝÐ theory of IjtihÁd”, Studia Islamica, 70/1 (1989): 57-78.
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which a jurist can change rulings concerning the legal status of religious minorities. This
point will be discussed in more detail in chapter five.
To provide precise information concerning the standard method with respect to
Shiite legal views on the subject, we have to know more about two main trends in
Twelver ShÐÝÐsm. Current research shows that from the beginning of the Major
Occultation (al-ghayba al-kubrÁ) of the Twelfth al-ImÁm al-MahdÐ (329/940) onwards,
two main attitudes have existed regarding the role of ÎadÐth. One of them is that of the
group that later became known as the akhbÁrÐ and the other is that of the group called the
uÒÙlÐ.8 One of the main doctrines of the akhbÁrÐs is that they believed that ÎadÐth alone
and in themselves are adequate for the ShÐÝa,9 hence there is no need to rely on the
principles and rules recorded in jurisprudence, and there is even no need to rely on
reason, which was more often applied in the sense of analogy (qiyÁs).10 These jurists
argue that the Prophet and the Imams explained rules and principles so that we might
understand the meaning of the verses of the Qur’Án and the traditions. In addition, in each
new case, if the akhbÁrÐ scholar does not have any relevant ÎadÐth, he will not consider
any new obligation. UÒÙlÐ scholars also accepted the authority of ÎadÐth but believed that
additional contexts and rules are needed to understand the Qur’Án and the ÎadÐth to solve
new legal problems. Sometimes they accepted reason (Ýaql) theoretically as a source and
other times as a method, but never in the sense of analogy.11 In the 19th century,
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For more information on the history of both attitudes, see, W. Madelung, “AkhbÁriyya” in EI2,
Supplement: 56-57; E. Kohlberg, “AkhbÁryya” in EIR. It seems that Kohlberg’s view on contemporary
attitudes of the AkhbÁrÐ in Iran is not correct (esp.:718a). The best defense of the AkhbÁrÐ attitude, perhaps,
belongs to Sayyid NiÝmat allÁh JazÁyirÐ (d. 1112/ 1700) in al-AnwÁr al-NuÝmÁnÐyya and for the defense of
UÒÙlÐ attitude, see: WaÎÐd BihbahÁnÐ (d.1206/1792) al-IjtihÁd wa al-AkhbÁr; See also, Robert Gleave,
“AkhbÁrÐ ShÐÝÐ usÙl al-fiqh and the Juristic Theory of YÙsuf al-BaÎrÁnÐ” in Islamic Law: Theory and
Practice, ed. Robert Gleave & Eugenia Kermeli (London: I.B. Tauris, 2005); Robert Gleave, Scripturalist
Islam: The History and Doctrines of the AkhbÁrÐ ShÐÝÐ School (Leiden: Brill, 2007).
9
These claims could be found in many works of the AkhbÁrÐ as well as UÒÙlÐ scholars; for the best
example, see M. FayÃ KÁshÁnÐ (d.1091/1680), al-TuÎfatu al-SanÐyya fÐ SharÎ al-Nukhbatu al-MuÎsinÐyya,
commented by S. ÝAbd AllÁh al-JazÁyirÐ (Mashhad: KitÁbkhÁn-i ÀstÁn Quds, no. 2269, 1091/1680): 5-6.
10
The acceptance of analogy by the UÒÙlÐ group is only attributed to Ibn Junaid (381/991) and Ibn ÝAqÐl
(first half of the fourth/10th century) but there is doubt that analogy in their opinion had the same
connotation as the Sunni concept of qiyÁs; See M. H. MudarressÐ ÓabÁÔabÁ’Ð, An Introduction to ShÐÝÐ Law:
A bibliographical study (London: Ithaca Press, 1984): 28-30 and 37.
11
What Shiite jurists said on the definition of reason in their works is utterly ambiguous. Sometimes they
applied it as a practical ability to differentiate between good and evil Ýaql ÝamalÐ, elsewhere as a method that
has a close resemblance to analogy (qiyÁs), hence they regarded it as tanqÐh al-manÁt, see, Ó. MirqÁtÐ,
“tanqÐh manÁÔ” in EWI. In other cases, it was used as the power of reasoning and making arguments to
result rules.
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specifically after Sheikh MurtaÃÁ al-AnÒÁrÐ12 (d. 1281/1864), uÒÙlÐ scholars applied some
Aristotelian, medieval philosophical terms in their jurisprudential works in order to
extend the role of reason in inferring the rulings from the Qur’Án and ÎadÐth.
The borderline between the jurist (faqÐh) and the ÎadÐth-relater (muÎaddith) was
ambiguous in the early centuries. The early ÎadÐth-relaters insisted on the literal sense
and wording of the ÎadÐth, and thus they only repeated the verses of the Qur’Án and
collected passages of ÎadÐth in their works instead of giving their interpretation and fiqhoriented opinions. Then, those jurists and the Qur’Án exegetes13 who had inclination to
the akhbÁrÐ trend followed up the method. It was Sheikh AbÙ JaÝfar MuÎammad b. Íasan
al-ÓÙsÐ (d. 460/1067) who was the first to play an intermediary role writing both kinds of
works, that is, the book of ÎadÐth and the book of fiqh. Thus, Shiite fiqh until the fifth
century had not been written down in the form of a book of fiqh, but remained in the
format of ÎadÐth reports.14 Al-ÓÙsÐ wrote several fiqh-oriented judicial books such as alNihÁya fÐ al-Mujarrad al-Fiqh wa al-FatÁwÁ; al-KhilÁf; and al-MabsÙÔ fÐ Fiqh alImÁmÐyya, in addition to a ÎadÐth–based text which will be dealt with below. Even though
al-ÓÙsÐ15 and AÎmad b. ÝAlÐ al-NajjÁshÐ16 (d. 450/1058) stated that Husayn b. SaÝÐd alAhwÁzÐ (ca. 220/835) and some ÎadÐth-transmitters before and after al-AhwÁzÐ, like
ÑafwÁn b. YaÎyÁ (d. 210/825), MuÎammad b. SinÁn (d. 220/835), MūsÁ b. QÁsim alBajalÐ (d.210/825), MuÎammad b. Ørame al-QummÐ (ca. 220/835), MuÎammad b. Íasan
al-ÑaffÁr al-QummÐ (d. 290/ 902-3) and ÝAlÐ b. al-MahzÐyÁr (ca. 254/868) had written
about thirty fiqh books, these were actually books on ÎadÐth. The fiqh-oriented books in
the Shiite school were to some extent both in material and method under the influence of
Sunnite fiqh from the period of al-ÓÙsÐ and afterward, especially al-MuÎaqiq al-ÍillÐ (d.
12

See his biography in S. Murata, ‘AnÒÁrÐ, Sheikh MurtaÃÁ’ in EIR.
Such as HÁshim al-BaÎrÁnÐ (d.1107/9-1695/7) in al-BurhÁn fÐ TafsÐr al-Qur'Án, ÝAbd ÝAlÐ al-JumÝa alÍuwayzÐ (d.1072/1661) in NÙr al-Thaqalayn, and M. FayÃ KÁshÁnÐ in al-ÑÁfi that they confined their
interpretation to the verses which some ÎadÐth from the Ahl al-Bayt remain concerning them and gave the
rest up.
14
Regarding the role of ÎadÐth in the Shiite school, see, E. Kohlberg, “ShÐÝÐ ÍadÐth”, Arabic literature to
the end of the Umayyad period (Cambridge: Cambridge University Press, 1983): 299-307.
15
See: Al-ÓÙsÐ, al-Fihrist (Mashhad: DÁnishgÁh Mashhad, 1351/1973):104, 105, 172, 231, 278, 288, 295,
303, and 344.
16
See: AÎmad b. ÝAlÐ al-NajjÁshÐ, Fihrist AsmÁ’ MÙÒanifÐ al-ShÐÝa (RijÁl al-NajjÁshÐ) (Qum: DÁwarÐ,
1416/1995): 140, 231, and 251. Al-NajjÁshÐ is one of the first and greatest of Shiite biographers to the
extent that his quotations on ÎadÐth-relaters are usually regarded as authoritative and reliable in the Shiite
school.
13
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676/1277) and ÝAllÁma al-ÍillÐ (d. 726/1325).17 MuÎammad AmÐn al-Astar ÀbÁdÐ (d.
1033/1623), who reestablished the akhbÁrÐ attitude in al-FawÁ’id al-MadanÐyya and
Sayyid Íusayn BrÙjirdÐ (d. 1340/1961), the influential source of emulation (marjaÝ
taqlÐd) believed that Shiite fiqh, as a matter of fact, and especially in the format of alÍillÐ’s works, was marginal and peripheral in relation to that of the Sunnites.18 The
meaning of the influence, here, is that Shiite fiqh and jurisprudence in the organization of
subjects and arguments are similar to that of Sunnites. The Shiite jurists held the structure
where they gave their viewpoints whether in agreement or in disagreement. Even in
accepting or rejecting the contents of ÎadÐth that could be interpreted in favor of one side
or the other, for Shiite jurists, disagreement with Sunnite legal opinions was a criterion
for accepting the other (non Sunnite) interpretation.19 However, as we shall see later on
the issue of minorities, in cases where there was not any tradition attributed to the Imams,
the Shiites imitated Sunnite jurists.
After al-ÓÙsÐ, the line of demarcation between these two trends gradually became
more distinct and, until the nineteenth century, the akhbÁrÐ attitude was predominant in
the shrine cities of Iraq, viz. the ÝatabÁt.20 After the death of WaÎÐd BihbahÁnÐ (d.
1792),21 the leader of the uÒÙlÐ trend of that time, and particularly after several violent
disputations, the atmosphere changed in favor of the uÒÙlÐs. Soon after the establishment
of the Hawza religious academy in Qum by ÝAbd al-KarÐm Ía’irÐ YazdÐ (d. 1355/1936),22
the uÒÙlÐ scholars were supported. Today, there is a tendency to regard ÝulamÁ' such as
MuÎammad BÁqir MajlisÐ and Íurr al-ÝÀmilÐ23 (d. 1104/1693), as ÎadÐth-relater
(muÎaddith), not as a faqÐh, even though al-MajlisÐ could politically gain the position of a
17

See the biography of these ÍillÐs: “HellÐ, Najm al-DÐn” in EI2, by E. Kohlberg; “HellÐ, Íasan b. YÙsof”
in EI 2, by Z. Schmidtke.
18
M. A. al-Astar ÀbÁdÐ, al-FawÁ’id al-MadanÐyya, ed. by R. RaÎmatÐ (Qum: Al-Nashr al-IslÁmÐ,
1424/2002) esp. 76-79; See also MudarressÐ (1984): 47-48. BrÙjirdÐ had a good relationship with MaÎmÙd
ShaltÙt (d.1963), the Egyptian Sunnite religious scholar and rector of Al-Azhar. He promoted the idea of
TaqrÐb [rapprochement] between the Shiite and Sunnite schools for the first time in Iran. See also W. Ende,
‘TakrÐb’ in EI2, esp.:165-66. On the question of the way in which the Sunni school influenced the
development of Shiite institutions from the period of the Ñafavid, see Devin J. Stewart, Islamic Legal
Orthodoxy: Twelever Shiite Responses to the Sunni Legal System (Salt Lake City: University of Utah Press,
1998).
19
See as an example, Al-KulaynÐ: vol. 1: 9.
20
See: H. Algar, ‘ÝAtabÁt’ in OEMIW and EIR.
21
See about him, H. Algar, “BehbahÁnÐ, AqÁ Sayyed Muhammad BÁqir” in EIR.
22
See his biography, “ÍÁ’irÐ” by H. Algar, in EIR.
23
See his biography in J. SubÎÁnÐ (ed.), MawsÙÝatu al-ÓabaqÁt al-FuqahÁ (Qum: Mu’assasa al-ImÁm alÑÁdiq, 1418/1997- 1424/2003), vol. 12: 267-270.
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high-ranking faqÐh, viz. Sheikh al-IslÁm in the courts of the Safavid dynasty. The history
of the emergence of the two lines of ÝulamÁ', on the one hand, and also in Najaf and Qum
in the last century, on the other hand, have theological and political backgrounds that are
beyond our present concerns here. Nevertheless, a brief description of the two attitudes is
adequate to justify the method of the discussion concerning the rights/duties of religious
minorities. In addition, as we shall see later, the ideas of both groups on non-Muslims
concerning a number of subjects are similar.
Shiite legal views concerning religious minorities are inferred from the Qur’Án and
the Sunna according to two main trends, the akhbÁrÐ and the uÒÙlÐ. While we are going to
discuss these viewpoints, we are, methodologically speaking, entitled to consider the
earliest scholars and the pioneers in this area, such as al-KulaynÐ and al-ÓÙsÐ, and refer to
them in two separate sections; one in the realm of ÎadÐth and the other in the realm of
fiqh. One would assume their opinions would have to be stable, however we will mention
if we find contradicting views instead. Therefore, viewpoints concerning religious
minorities will be presented in three areas; the Qur’Án, the ÎadÐth, and legal opinions in
fiqh.
1. The Qur’Án and the People of the Book
In the Qur’Án only Jews, Christians (nasÁrÁ as the Qur’Án calls them), Zoroastrians
(majÙs) and Mandean or ÑÁbi’Ðn,24 are mentioned. The followers of other religions, such
as Hinduism and Buddhism, were not known and recognized or simply not recognized
such as Manichaeism. The Jews and Christians are also regarded as the People of the
Book, ahl al-kitÁb.25 At first glance, the People of the Book were those who were literate
vis-à-vis the ÍijÁzÐ Arabs, the majority of whom, if not all, were illiterate.26 Due to the
fact that most of those who were literate were Jews and Christians who could read their
Scriptures, they were called the People of the Book. The Qur’Án called the Arabs who
were not Jews and Christians and were not literate as ummÐyyÙn.27 The Prophet himself is

24

They are mentioned three times in the Qur’Án alongside the other believers, Q, 2: 62; 5: 69; 22: 17. See
concerning the Jews and Christians, Uri Rubin, “Jews and Judaism”, “Children of Israel” in EQ; Sidney H.
Griffith, “Christians and Christianity”, “Gospel” in EQ.
25
See: M. Sharon, “People of the Book” in EQ.
26
Cf.: Sebastian Gunther “UmmÐ” in EQ, esp. vol. 5: 400.
27
Q, 62: 2.
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said to be ummÐ.28 Gradually the term “People of the Book” acquired a religious meaning
and it was applied to followers of those religions which have sacred divine Books.29 It is
notable that the meaning of the Book, prophecy and the report of how Jews and
Christians have found their sacred Books from the viewpoint of the Qur’Án and
consequently from that of Muslims are very different to what Jews and Christians
believed in. The term, ahl al-dhimma, which appeared after the death of the Prophet or
probably in the last stages of his life, is not mentioned in the Qur’Án and is found only in
ÎadÐth and fiqh sources.
When we consider all the verses of the Qur’Án regarding non-Muslims, it is
difficult to categorize them and give a definitive view. One suggestion is that these verses
are better understood by taking into consideration the contexts and the occasions of their
revelations, viz. asbÁb al-nuzÙl. Emphasizing some verses that imply tolerance with nonMuslims, some Islamic thinkers ignored verses that contradicted this. An alternative
explanation would be mentioning tolerant and intolerant verses of the Qur’Án to find a
relatively comprehensive interpretation. The word kÁfir ‘infidel’, which is derived from
the verbal root kafara meaning 'whoever hides and/or covers something out of sight',30 -like the farmer who buries the seed in the earth31 -- is used in the Qur’Án in different
senses. Like the farmer, whoever denies and hides the truth is considered an infidel. But
with regard to the essence of the truth, the Qur’Án deals with this matter in various guises,
and not all in the same manner. At times, an “infidel” is someone who denies the unity of
God, prophecy, and the Day of Judgment;32 in other contexts, it is someone who denies
the Islamic interpretation of the unity of God (tawÎÐd);33 in other contexts, an “infidel” is
someone who denies that Muhammad is a Prophet;34 and finally an “infidel” is someone
who does not acknowledge God’s grace, hence does not appreciate Him, and does not
fulfill his or her duty towards Him.35

28

Q, 7: 157-158. Some scholars believe that the Prophet’s illiteracy had already become dogma by the end
of the third century. See also: Sebastian Gunther, “Illiteracy” in EQ, esp.: 492- 93.
29
Q, 5: 68; 40: 53. See also, Sidney H. Griffith, “Gospel” in EQ.
30
M. al-ZabÐdÐ (d.1205/1790), TÁj al-ÝArÙs (Beirut: Al-ÍayÁt, 2000), vol. 3: 524-25.
31
Q, 27:40; 57: 20.
32
Q, 4:15; 2: 28; 18: 105.
33
Q, 5: 2, 73.
34
Q, 13: 43; 2: 105.
35
Q, 14: 7.
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There is some evidence to suggest that the treatment with the People of the Book
from the view points of the Qur’Án is not permanent. Sometimes it calls them 'the people
of the faith', praises, and invites them to participate in dialogue.36 Sometimes, they are
considered infidels37 or even polytheists,38 and Muslims are instructed to fight them in
order to convert them into Islam, until they pay the jizya.39 Some verses indicate an
exclusivist attitude, regarding other religions as illegal and ways of darkness; stating that
only Islam is the Straight Path.40 However, a pluralistic attitude can be inferred from
some verses. For instance,
“We are those who have prepared for you a regulation (sharÐÝa) and a way
(minhÁj), and had God wished He would have made you one community but He
is going to test you with respect to what He has given you; so strive to lead in
good deeds. Unto God will you all return and then He will inform you about that
which you differed.”41
Accordingly, the follower of religions should postpone the solution of their conflicts into
hereafter. Sometimes the Qur’Án praises the Jewish rabbis and Christian priests and their
synagogues and churches are seen as on a par with mosques, as places in which God is
remembered and worshiped.42 At other times, most of the rabbis and priests are regarded
as those who illegally took the property of the people and then the Qur’Án warns them of
Divine punishment.43 One could thus rely on some verses or parts of others to accord
with the decision that s/he has already got concerning the People of the Book. Therefore,
as mentioned before, it would be difficult to rely on the prima-facie sense of the verses.
We should see on which part of the verses the Shiite jurists relied and how they
interpreted them.

36

Q, 2: 62; 3: 113-114, 199; 5: 5, 44, 69, 82.
Q, 9:31; 19: 88,94; 4: 171; 5: 64, 73-75; 7: 138-140, 194.
38
Q, 98: 1, 6.
39
Q, 9: 29, 5. See concerning the meaning of jihad in the Qur’Án, also, Ella L. Tasseron, “JihÁd” in EQ.
40
Q, 3: 19-20, 85.
41
Q, 5: 48. My translation of the verses is in the text. But compare it with that of YÙsuf ÝAlÐ and PÐckthÁll
which sound unclear. See also: Clare Wilde and Jane D. McAuliffe, “Religious Pluralism and the Qur’Án”
in EQ.
42
Q, 22: 40; 5: 44.
43
Q, 9: 34.
37
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2. Legal Shiite ÎadÐth on Non-Muslims
The second source for the Shiite tradition in substantiating legal concepts is the ÎadÐth
attributed to the Prophet and the Imams, especially al-ImÁm MuÎammad b. ÝAlÐ al-BÁqir
(d. between 114-118/732-736) and al-ImÁm JaÝfar b. MuÎammad al-ÑÁdiq (d.148/765).
What can be asked is how these sources were gathered and preserved. According to some
early ÎadÐth-relaters, these early records were mostly written on papyrus, animal skins, or
on other things that were available at the time and were known as aÒl [principle]. Some
scholars have explained the concept in the following manner:
"This term [aÒl] had a clear meaning in general Islamic literature as well as
in the more specific Shiite trend of ÎadÐth scholarship including the Shiite
ZaydÐ tradition. It conveyed the sense of a personal notebook, recording a
list of the material received through oral transmission. Perhaps originally a
jotter simply compiled it out of the material received through oral
transmission. It is believed that some four hundred of those notebooks were
left by the transmitters from the Imams or only from the sixth Imam."44
Sixteen of those aÒl, which were separately taken from the later sources, are available and
have been printed without notable editing.45 Therefore, we can conclude that most Shiite
ÎadÐth were available only as oral reports until the beginning of the fourth century.
The oldest Shiite source which includes some ÎadÐth toward non-Muslims46 is KitÁb
al-NawÁdir which is attributed, though not with certainty, to either AÎmad b. Muhammad
b. ÝIsÁ al-AshÝarÐ (d. 260/873) or Husayn b. SaÝÐd al-AhwÁzÐ (lived in 220/835).47 In this
book, the sixth Imam was asked about the manner in which the People of the Book

44

M. H. MudarressÐ, Tradition and Survival: a Bibliographical Survey of Early Shiite Tradition (England:
One world Publication, 2003), Vol. 1: xiv; See also, E. Kohlberg, “Al-UsÙl al-ArbaÝ Mi’a” [Collection of
ImÁmÐ HadÐth], Jerusalem Studies in Arabic and Islam 10 (1987): 128-166.
45
See: Í. MuÒÔafawÐ (ed.), al-UÒÙl al-Settata ÝAshar (Qum: DÁr al- ShabistarÐ, 1405/1984).
46
Here, the study focuses on attitudes toward non-Muslims but for the formative period of Shiite tradition
in general, see Andrew J. Newman, The Formative Period of Twelver ShÐÝism (U.K: Curzon, 2000); It
should be noted that Newman confined his discussion to three books al-MaÎÁsin, BaÒÁÝr al-DarajÁt alKubrÁ fÐ FaÃÁ'il Àl MuÎammad of MuÎammad b. Íasan al-ÑaffÁr al-QummÐ (290/ 902) and al-KÁfÐ. For a
comprehensive listing of the Shiite ÎadÐth works from the first to third century, see MudarressÐ (2003), op.
cit. Only the first volume has been published so far.
47
See: M. J. ShubayrÐ ZanjÁnÐ, “NawÁdir AÎmad b. MuÎammad b. ÝÏsÁ or Husayn b. SaÝÐd al-AhwÁzÐ”,
Àyin-i Pazhuhish, no. 46 (1376/1997): 23-26.
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should take an oath. ‘Only by God’, the Imam replied.48 On another occasion, the Imam
was asked about the legality of benefiting from the KharÁj (an annual tax on the land)
which was paid by a dhimmÐ from the income of a land whose circumstances of
occupation were unknown. The circumstances could include inheritance, purchase, theft,
or occupation. ‘That annual tax is legal,’ the Imam asserted.49 The second source after
NawÁdir is al-MaÎÁsin of AÎmad b. MuÎammad b. KhÁlid al-BarqÐ (d.274-80/887-94).50
The book contains two ÎadÐth, one exempting children, women, the elderly, blind and the
disabled from the jizya,51 and one ÎadÐth52 and an independent chapter53 on authorizing
the use of ahl al-dhimma’s dishware, and eating their foods. The third early source is
Qurb al-IsnÁd of ÝAbdallÁh b. JaÝfar al-ÍimyarÐ54 (d. ca. 310/922) which includes two
traditions on ahl al-dhimma; the first one indicating of ways to fight them or to keep
peace55 with them and, the second one indicating whether it is permissible to look at the
hair of their women.56 In these three books, which became references for later texts, the
traditions were quoted and collected without giving personal ideas and comments.
The first Shiite source in which the oral and written traditions were collected and
categorized in the period of al-ghayba al-ÒughrÁ 'the Minor Occultation' is al-KÁfī fī Ýilm
al-Dīn which includes fragments from al-UsÙl min al-KÁfÐ and al-FurÙÝ of MuÎammad b.
YaÝqÙb al-KulaynÐ al-RÁzÐ (d.329/940-1).57 He quoted those ÎadÐth on Ahl al-dhimma
cited previously by al-AshÝarÐ, al-BarqÐ and al-ÍimyarÐ. He also related other ÎadÐth from
the Prophet, al-ImÁm ÝAlÐ (d. 40/656), the first Imam and ÝAlÐ b. MÙsÁ al-RiÃÁ (d.
203/818) the eighth Imam and specifically from the fifth and sixth Imams which would
have been oral and they have no documents save al-KÁfÐ. At the same time, these ÎadÐth
occasionally seem to be contradictory but are considered sound (ÒaÎÐÎ) and are often
48

A. M. al-AshÝarÐ, KitÁb al-NawÁdir (Qum: Mu’assasa ImÁm al-MahdÐ, 1408/1987): 51.
Ibid: 168.
50
See concerning BarqÐ and his book, Newman (2000): 50-66; see also, H. ÓÁrumÐ, “BarqÐ” in EWI.
51
See, BarqÐ, al-MaÎÁsin (Tehran: DÁr al-Kutub al-IslÁmÐyya, s. d.), vol. 2: 328.
52
Ibid, vol. 2: 569.
53
Ibid, vol. 2: Chapter 49.
54
See concerning al-ÍimyarÐ, Qurb al-IsnÁd, ‘Muqaddama’ [Introduction] (Qum, Àl al-Bayt, 1413/ 1992);
see also SubÎÁnÐ (ed.), op. cit. vol. 4: 236-238; Kh. ZiriklÐ, al-AÝlÁm (Beirut: DÁr al-Ýilm lilmalÁyÐn, 1987),
vol. 4: 76.
55
Al-ÍimyarÐ: 82, no. 260.
56
Ibid: 131, no. 459.
57
Regarding the biography of al-KulaynÐ, in addition to the work of A. Newman (2000), see: al-KulaynÐ,
al-KÁfÐ, ed. by Íusayn GhaffÁrÐ (Tehran: DÁr al-Kutub al-IslÁmÐyya, 1388/1968), “Muqaddama
[Introduction]” written by Íusayn ÝAlÐ MaÎfÙÛ; see also, W. Madelung, “al- KulaynÐ” in EI 2.
49
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quoted without commentary. According to al-KulaynÐ,58 it was his aim to compile a
comprehensive compendium of ÎadÐth, which would be of benefit for every ShÐÝÐ but he
never intended to solve their discrepancies. 59 The content of those ÎadÐth in the chapter,
under the title “fiqh and non-Muslims,” will be discussed, but it would be better to
consider briefly the general subjects and points of discussion that are found in al-Kāfī,
pertinent to attitudes towards ahl al-dhimma. As already noted, the content of ÎadÐth
were regarded as legal opinions for akhbÁrÐ jurists and they would not try to offer extra
interpretations. The table of contents in the following format could not be found in alKÁfÐ and was prepared after searching all the volumes:
-

JihÁd, including its types, and how to deal with infidels, captives, and others in
wartime.60

-

When to fight against infidels and/or when to give them pardon (amÁn) in war?61

-

The distribution of the booty.62

-

Whether it is permissible or forbidden for a Muslim to reside in dÁr al-Îarb and
to consider it her or his homeland.63 As we shall see, in the works of al-Óūsī and
later jurists this issue was not discussed.

-

Who is meant by ahl-dhimma?64

-

Buying and selling slaves of ahl al-dhimma.65

-

How to correspond by letter with ahl al-dhimma?66

58

Al-KulaynÐ: vol. 1: 8-9. He recommended the reader to refer to the Qur’Án and the consensus of the
ImÁmÐ ÝUlamÁ' where there is contradiction and then accept those of evidence which are opposite of the
ahl- al-Sunna.
59
There is a quotation attributed to the al-ImÁm al-MahdÐ [the Hidden Imam] that has a kind of mythical
function among some jurists who had the akhbÁrÐ attitude, saying that “al-KÁfÐ is enough for our followers”
(al-KÁfÐ KÁfin li ShÐÝatinÁ). See: AÎmad KhÁnsÁrÐ, RuwÃÁt al-JannÁt, 553. Al-MajlisÐ in Mir'Át al-ÝUqÙl fÐ
SharÎ AkhbÁr Àl al-RasÙl, 26 vols. (Tehran: DÁr al-Kutub al-IslÁmÐyya, 1379/2000), vol. 1: 3, 21-22,
which is, as matter of fact a commentary on al-KafÐ, indicating that al-KÁfÐ is the greatest as well as the
most precise work of the Shiite school, at the same time he enfeebled many traditions of al-KÁfÐ and BiÎÁr
al-AnwÁr but according to his AkhbÁrÐ approach toward ÎadÐth, a Muslim can rely in his acts on all
traditions even though they do not have equally reliable documentation.
60
Al-KulaynÐ: vol. 5: 2-30, 35.
61
Idem, Ibid: 30-35.
62
Idem, Ibid: 43-47.
63
Idem, Ibid: 43.
64
Al-KulaynÐ: vol.3: 567-69; vol.5: 10-11.
65
Idem: vol. 5: 210-211.
66
Idem: vol.2: 651.
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-

Why the ahl-dhimma should pay jizya and/or kharÁj and the proper way to collect
these taxes?67

-

Marriage with and divorcing ahl al-dhimma.68

-

The length of the waiting period (Ýidda) for dhimmÐ women after divorce.69

-

The purity and impurity of their dishware and foods.70

-

How to treat a dhimmÐ who commits a prohibited act in dār al-Islām such as
illegal sexual relations, murder, and drinking an intoxicant (muskir) in public?71

-

How to treat a Muslim who is charged with the malicious accusation (qadhf) of
illicit sexual relations against a dhimmÐ, and vice versa?72

-

Retaliation and blood money of the People of the Book.73

-

The validity of a dhimmÐ's witness in favor of or against a Muslim.74
These ÎadÐth are reproduced in later ShÐÝÐte ÎadÐth collections in addition to those

that supplemented them. Following al-KÁfÐ, those ÎadÐth are found in the works of ÝAlÐ b.
BÁbiwayh al-QummÐ, known as al-ÑadÙq (d. 381/991), such as his Man lÁ yaÎÃuruhū alfaqÐh and al-MuqniÝ. The title of his first work indicates that he intended to collect the
ÎadÐth, which were not readily available for the jurist, but in many cases, they could be
found in earlier books.75 About thirty years later, the ÎadÐth on the People of the Book
were repeated in al-MuqniÝa of MuÎammad b. MuÎammad b. NuÝmÁn, known as Sheikh
al-MufÐd (d. 413/1022). TahdhÐb al-AÎkÁm [Rectification of Judgments], the traditional
(ÎadÐth) work of al-ÓÙsÐ, is in fact a commentary on Mufīd’s al-MuqniÝa. Consequently,
the same corpus of ÎadÐth with some addenda and comments were developed by al-ÓÙsÐ.

67

Idem: vol.3: 567-69, 270, and 282.
Idem: vol.5: 436-37.
69
Idem: vol.6: 174-175.
70
Idem: vol.6: 263-265.
71
Idem: vol. 7:238-39.
72
Idem, Ibid: 239-40.
73
Idem, Ibid: 309- 312, 364.
74
Idem, Ibid: 398.
75
As far as I know ÝulamÁ' in the advanced level Shiite seminaries try to justify the addendum traditions
and their development from one book to another, but I did not find independent inquiry such as the work of
A. Newman (1368/1989: 130-137 in Persian) on the issue. He compared the amount and the type of ÎadÐth
collected in the book of al-JihÁd in al-KÁfÐ and in Man lÁ YaÎÃuruhu al-FaqÐh. Then he tried to make a
relation between the authors’ collection and their social class origins. This method of study is not applied in
the framework of Shiite seminaries.
68
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In his al-IstibÒÁr,76 al-ÓÙsÐ explained why he chose between the disputed traditions some
ÎÁdÐth in his previous work and so again indirectly repeated them. These two ÎadÐth
works of al-ÓÙsÐ, along with the works of al-KulaynÐ and al-ÑadÙq, came to constitute the
canonical sources al-kutub al-arbaÝa of the Sunna in the Shiite school by the end of
fifth/eleventh century.
The collected Shiite ÎadÐth, irrespective of the legal ones that include ÎadÐth on
non-Muslims, were limited to cases ranging in time from the fifth/eleventh to
eleventh/seventeenth centuries. Then, there were two ÎadÐth-relaters in seventeenth
century who decided again to collect and categorize the Shiite ÎadÐth. They envisaged
that they should do what al-KulaynÐ had done in the fourth century and therefore added
ÎadÐth that were found during their time. First, MuÎammad b. Íasan al- Íurr al-ÝÀmilÐ
(d. 1104/1693) in his work, TafÒÐlu WaÒÁ’il al-ShīÝa ilÁ MasÁ’īl al-SharīÝa, collected and
categorized only the legal ÎadÐth, without giving any detailed explanations. Secondly,
MuÎammad BÁqir al-MajlisÐ (d. 1111/1699) compiled the ÎadÐth in his voluminous work
BiÎÁr al-AnwÁr which include previously-noted ÎadÐth, and historical events, including
his own interpretations. In fact, the content of the Shiite traditions on non-Muslims from
the time of al-ÓÙsÐ until al-MajlisÐ were to some extent stable. Today in Shiite religious
academies (Îawza) as well as in their judicial books from the Qajar period onwards, in
addition to the Qur’Án, the work of al-ÝÀmilÐ has been the main source for judicial
inferences and opinions, and perhaps sometimes it has been regarded as higher than the
Qur’Án itself in importance. It has been published several times and is now available in
two editions, one in 20 volumes and the other an annotated edition of 30 volumes. The
content of the ÎadÐth on non-Muslims in this book are similar to that of al-KÁfÐ.77
3. Shiite fiqh and the Non-Muslim
Having cast a cursory look at the main sources for inferring rulings in the Shiite school,
we shall now look at how jurists dealt with these sources. The focus will be mainly on the
early generations of jurists and their fiqh-oriented literature, with a special attention to the
works of al-Óūsī. Thus, it is not the aim of this study to examine several brief treatises on
76

The full title of this work is al-IstibÒÁr fÐ mÁ Ukhtulifa min al-AkhbÁr.
See: al-Íurr al- ÝÀmilÐ, TafÒÐl WaÒÁ’il al-ShīÝa (Qum: Mu’ssasa Àl al-Bayt, 1372/1992), vol.15: 26-36,
125-126, 154- 159.
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non-Muslims written before al-ÓÙsÐ by al-SharÐf al-MurtaÃÁ (d. 436/1044) and Íamza b.
ÝAbd al-ÝAzÐz al-DaylamÐ known as SallÁr (d. 448/1056). Notable changes and
transformations in fiqh-oriented opinions will be mentioned, however. In the history of
Shiite fiqh, succeeding jurists have more or less remained repeater the same fiqh-oriented
opinions of the pioneer and even their words. It is likely true to say that to the
investigator of such topics, it does not make a great difference to refer to legal opinions
of any given jurist in any period of time.
Because the issues of jihad as well as its related sub-topics make a vast and
independent research topic, it shall not be discussed here.78 However, the fundamental
question concerning the discussion on jihad in the works of Shiite jurists is: Why do they
discuss the issue in such detail, especially the acquisition of slaves, in spite of the fact
that they do not legitimatize an offensive jihad (jihad ibtidÁ’Ð) in the absence of the just
Imam? If ÎadÐth on jihad and its subdivisions attributed to any of the infallible Imams are
reliable and sound, due to the chain of transmitters, one can perhaps say that the Imams
would agree with offensive jihad in the period on which the Imam was present, even
though they did not have enough power and were in a state of opposition the Caliphs. In
the absence of the Imam, one could probably say that the discussion on the issue in the
early years of the major occultation was focused on the anticipation of the enduring
government of the al-ImÁm al-MahdÐ that seemed imminent.79 Afterwards, jurists
explained the point and justified it only with respect to cases of offensive as well as
defensive jihad which did not stipulate the presence of the just Imam and was obligatory
for any Muslim to join in the event of any type of invasion.80 Nowadays teachers in Shiite
religious academies justify some of the remaining chapters of judicial books, remarking
that in the process of ijtihÁd it is not important which issue you are dealing with. What
counts is learning the process.
78

See: ‘Jihad’ in OEMIW, by Rudolph Peters. On the issue of jihad in fiqh works in the period of Qajar,
see: Robert Gleave, “Jihad and the Religious Legitimacy of the early Qajar State” in Religion and Society
in Qajar Iran, ed. Robert Gleave (London: Rutledge Curzon, 2005): 41-70.
79
See MudarressÐ, Crisis and Consolidation in the Formative Period of Shiite Islam: AbÙ JaÝfar Ibn Qiba
al-RÁzÐ (Princeton: Darwin Press, 1993), esp. Ch. 3: 122-129, 133-140.
80
See as an example: al-ShahÐd al-ThÁnÐ, SharÎ al-LumÝa al-DamishqÐyya (Qum: DÁwarÐ, 1410/1990), vol.
2: 380-82; Ayatollah KhÁmini’Ð, the supreme religious leader of Iran, formed an opinion which has rare
predecessor among Shiite jurists that the offensive jihad would also be necessary even in the period of the
Occultation. See S. ÝAlÐ KhÁmani’Ð, Ajwabatu al-IstiftÁ’Át (Kuwait: DÁr al-Naba’, 1415/1995): 331,
Question no. 1074.
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The existence of some theoretical discussions on jihad and the treatment of
religious minorities in the works of jurists would not be a reason for implementing these
legal opinions. Whereas fiqh-oriented works indicate attitudes, factual events and
treatments demand historical evidence. If we find discussions on the issue of jizya in the
fiqh-oriented works of any jurist, it would not be the only reason for levying jizya in his
lifetime. An example worth noting is the treatise of ÑawÁÝiq al-YahÙd [The Treatise of
Lightning Bolts against the Jews] attributed to al-MajlisÐ which deals with the treatment
of non-Muslims.81 The content of the treatise, as we shall see, can easily be found in the
works of many jurists before and after al-Majlisī down to the present day; however, the
treatise alone would not provide a reason for implementing his ideas in his lifetime. The
relevant quotation from al-MajlisÐ, which reads,
“I do not have any reliable reference and legal basis for this treatment”82
serves to support the notion that Shiite jurists dealt with this matter mainly in a fierce
campaign with their competitors. The present writer does not wish to convey the
impression that they did not believe in such treatment, rather the aim is to make a
distinction between theoretical discussions and actual applications in order to avoid
falling into a fallacy.83 To do so, several concrete cases related to this treatment will be
reported in the next chapter.
In addition to the issue of jihad, the legal opinions of Shiite jurists on non-Muslims
may be categorized in the following way:
1- Who is meant by the ahl al-dhimma?
81

See this treatise in Vera Basch Moreen's article in English and Persian translation in Die Welt des Islams,
Vol. 32, 2 (1992): 187-195.
82
Ibid: 191, 194.
83
See: D. Tsadik, “The Legal Status of Religious Minorities: ImÁmÐ Shiite Law and Iran’s Constitutional
Revolution” Islamic Law and Society, 10/3 (2003): 380, 381. He seems to conclude indirectly from
theoretical aspects to give some evidence for carrying out the treatment during that time. In addition, Shiite
jurists did not distinguish in their fiqh-oriented opinions amongst religious minorities and regard all of them
on a par with one another, that is, a single community “al-Kufr Millatun WÁÎida” as this statement
frequently appears in their works. However, it is not clear why Tsadik in his works insists on focusing upon
the Jews amongst them, for examples, see, idem (2003): 382, 386 and elsewhere. Then in one case where I
found when Tsadik (ibid: 386) was quoting the statements from S. K. YazdÐ ÓabÁÔabÁ’Ð, Su’Ál wa JawÁb,
(Tehran: Markaz Nashr ÝUlÙm-i IslÁmÐ, 1376/1997), 142, article 242, Tsadik added on his own “or all
Jewish food is prohibited as it were pork” to highlight the Jews. This phrase does not exist in the text but
YazdÐ wrote an interpretation on the lawfulness of the foods of the People of the Book in the Qur’Án “It is
abrogated or confined to dry grains, such as wheat, barely, or rice not to moist foods which are prohibited
and not foods that are prohibited in themselves like pork, dead animals and so on”; Cf. translation of Tsadik
and his incorrect conclusion in footnote No. 38.
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2- Jizya and kharÁj
3- Ahl al-dhimma’s commitment to and respect for Islamic regulations
4- Purity or impurity of ahl al-kitÁb
5- Forbiddance or lawfulness of slaughtered animals
6- Legal relationships with Muslims: witness, inheritance, marriage and divorce, and
penalties.
3. 1. Who is meant by the ahl al-dhimma?
By the phrase ‘People of the Book’, Shiite jurists mean exclusively Jews, Christians, and
Zoroastrians, even though the ÑÁbi’Ðn or Mandaeans are peripherally mentioned along
with the former three categories in a passage of the Qur’Án, stressing their beliefs.84
Nevertheless, the ÑÁbi’Ðn, were never recognized as belonging to the category of the
'People of the Book' and Shiite jurists unanimously refer to Jews and Christians as the
People of the Book. As for the Zoroastrians, there are several different opinions.85 This
disagreement is primarily based on the validity of the Prophetic Îadīth related by alKulaynÐ regarding the majÙs 'Zoroastrians'. According to this ÎadÐth, they were the
People of the Book who assassinated their Prophet and burned his revealed book, which
was written on 12,000 sheets of parchment.86 Adherents of other faiths, regardless of
whether they are the great historical religions or are new religious movements as well as
those who convert from Islam to other religions or abandon religion altogether, are
regarded as “infidels” by Shiite jurists. These last groups do not have any rights in dār alIslām87 save death or accepting Islam.88
84

Q, 2: 62; 5: 69 and cf. 22: 17.
On the history of Zoroastrians in Iran see, “Zoroastrians” in ER by G. Gnoli, tr. from Italian by F. Lubin;
Boyce, Mary, Zoroastrians: their Religious Beliefs and Practices (London, New York: Routledge & Kegan
Paul, 1991).
86
Al-KulaynÐ: vol.3: 567-68; Cf. al-ÓÙsÐ, al-MabsÙÔ fÐ Fiqh al-ImÁmÐyya, ed. by MuÎammad TaqÐ KashfÐ
(Tehran: Maktaba al-MurtaÃawÐyya, 1387/1967), vol. 2: 37, who referred to the same ÎadÐth with some
differences attributing it to ImÁm ÝAlÐ.
87
It is difficult to find a precise definition of dÁr al-IslÁm in the works of Shiite jurists. Most of them
regarded it clear in meaning and gave fiqh-oriented opinions on subjects related to the term. However, they
sometimes mean by the term Medina; at other times those cities which Muslims transformed into Islamic
lands, e.g. Baghdad and Basra, at yet other times it would mean all of the territories over which Muslims
have been ruling and where Islamic regulations are practiced, whether they were conquered by force or
peace. This last sense stands in opposition with dÁr al-Îarb, which refers to territories that do not have
Islamic rulings and regulations. It does not necessarily mean that Muslims have to fight all their enemies in
these territories. See, AÎmad Fath AllÁh, MuÝjam AlfÁÛ al-Fiqh al-JaÝfarÐ (Beirut: FatÎ AllÁh, s. d.): 186;
85
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Both Shiite and Sunnite jurists have regard those People of the Book who live in
dār al-Islām, keep their religion and accept the stipulation as dhimmÐ,89 irrespective of
their being Arab or non-Arab. For such people the Muslim ruler must support and protect
their lives and properties in return for the tax they pay.90 In the definition of ahl aldhimma, al-ÓÙsÐ mentions the names of Jews, Christians and Zoroastrians and regards the
ÑÁbi’Ðn91 who, in his opinion worship the stars, infidels and did not consider them as
dhimmÐ.92 A majority of Shiite jurists have followed him in this regard.93 According to alÓÙsÐ, if the Islamic military encounters some people who claim that they are the People of
the Book and are prepared to pay the jizya, the Muslim rulers should not question their
beliefs, and the ruler must accept their claim and their jizya.94 Based on the content of his
fiqh-oriented opinion, one may infer that the opinion does not limit exclusively to his
time.95
There is no significant and major change in the definition and recognition of ahl aldhimma by jurists who came after al-ÓÙsÐ. The variations are minor, such as the attitude
QalÝijÐ, MuÎammad & H. Ñ. QanÐbÐ, MuÝjam al-Lugha al-FuqahÁ (Beirut and RÐyÁÃ: DÁr al-NafÁ’is,
1405/1985): 205, 492; See also, ‘DÁr al-IslÁm’ in EI 2, by S. J. Shaw and in OEMIW by Rudolph Peters.
88
Q, 9: 29; 2: 85; al-Íurr al-ÝÀmilÐ: vol. 15: 26. There are two famous ÎadÐth in the literature of the ahl alSunna, see, as an example: MuÎammad b. IsmÁÝÐl, al-BukhÁrÐ, ÑaÎÐÎ al-BukhÁrÐ (Istanbul: DÁr al-ÓibÁÝa,
1401/1981), vol. 8: 50, 140,162 that are attributed to the Prophet, remarking, “You must kill whoever
changes his/her religion.” (man baddala dÐnahÙ, faqtulÙh). And, yet another one says “I am obligated to
fight against the people until they become Muslim and say 'There is no god but the God' and when they
come to believe in Islam, they will be protected thenceforth”. Al-ÓÙsÐ quoted in one of his fiqh-oriented
books that the first ÎadÐth is frequently related on the authority of Ibn ÝAbbÁs, see as examples: al-ÓÙsÐ,
(1387/1967), vol. 2: 36, 57; vol. 7: 281, 284, and then gave his opinion concerning the ÎadÐth in the
following way “There is the consensus of Umma on this injunction”. He also cited (Idem, op. cit.: vol. 8:
282) the second ÎadÐth and following him these ÎadÐth are found in Shiite fiqh-oriented literature, too.
89
The details of the stipulations will follow.
90
AÎmad FatÎ AllÁh, op. cit.: 198, 343.
91
Al-ÓÙsÐ (1387/1967): vol. 2: 36. As for ÑÁbi’Ðn 'the Mandaeans' who live until now in the southwest of
Iran and southeast of Iraq, See: Rudolf Macuch, “The Origins of the Mandaeans and their Script”, Journal
of Semitic Studies 16 (1971): 174-192; Idem, ‘Mandaic’ in Franz Rosenthal (ed.): An Aramaic Handbook
(Porta Linguarum Orientalium X), (Wiesbaden: 1967) Part II/1: 46-61; M. RÁmyÁr, “Ñabi’Ðn”, the Journal
of Faculty of Theology in Mashhad, vol. 1, 1 (1347/1968): 154- 167; S. BirinjÐ, Qawm-i az YÁd Raft-i [The
Forgotten Tribe] (Tehran: DunyÁy KitÁb, 1367/1988); KhÁmis, SÁhÐ, ÑÁbi’Ðn Qawm HamÐsh-i Zand-i
TÁrÐkh [ÑÁbi’Ðn a Living Tribe for Ever in the History] (Tehran: Àyat, 1383/2003); MihrdÁd ÝArabistÁnÐ,
TaÝmÐdÐyÁn GharÐb [Lonely Baptists] (Tehran: AfkÁr Nuw, 1383/2003).
92
Al-ÓÙsÐ, al-NihÁya fÐ al-Mujarrad, al-Fiqh wa al-FatÁwÁ (Beirut: DÁr al-Andulus, s. d.): 292.
93
I found two exceptions on the ÑÁbi’Ðn , in the works of the Shiite jurists; amongst the early ones, Ibn
Junaid (d. 381/991), and among the contemporary ones al-KhÙ’Ð (d. 1413/1992) who have regarded ÒÁbi’Ðn
as ahl al-dhimma, even though they are not regarded as the People of the Book, see, A. al-KhÙ’Ð, MinhÁj
al-ÑÁliÎÐn (Qum: MadÐnatu al-ÝIlm, 1410/1989): vol. 1: 391.
94
Al-ÓusÐ (1387/1967): 37.
95
Al-KhÙ’Ð, in MinhÁj al-ÑÁliÎÐn, vol. 1: 392, repeated the idea as his fiqh-oriented opinion.
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offered by al-ÍillÐ. He considered Zoroastrians as not belonging to the category of the
People of the Book, but he regarded them as ahl al-dhimma and gave them the same
injunction.96 In this study, the manner of Muslim rules, especially in the first centuries of
the history of Islam, in levying jizya will not be discussed. Cases of discrimination
against one or another group as ahl al-dhimma might easily be found by examining
historical books as FutÙÎ al-BuldÁn of al-BalÁdhurÐ (d.279/892). These discriminations
were related to the will of the ruler whether to receive jizya or not, without paying
attention to fiqh-oriented opinions offered by jurists on religious groups.97
3. 2. Jizya and kharÁj
The Jizya is by definition an annual tax imposed on the ahl al-dhimma, through a
determinate contract by the Islamic ruler. The ruler promises to protect their lives and
property in dār al-Islām. KharÁj is an annual tax which the People of the Book who are
landowners should pay to the ruler. This tax is the percentage of income from the land
and it has legality whenever the land was occupied by Muslim soldiers in wartime
(maftÙÎ al-Ýanwa).98 According to these definitions, jizya is a levy for protecting the lives
of ahl al-dhimma, while the kharÁj is concerned with their lands. However, Shiite fiqh
literature occasionally offers different definitions and formulations.99 Another ÎadÐth
attributed to the Prophet states that the jizya is a tax for the ahl al-dhimma like the almstax (zakÁt) for the Muslims; hence, the dhimmÐ should pay nothing else as a tax.100 There
is some evidence that the jizya was probably established in the later years of the
Prophet’s life and the kharÁj was established in the period of the second caliph.101 Since
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Al-ÝAllāma ÍillÐ, Mukhtalaf al-ShÐÝa (Qum: MÙ’assasa al-Nashr al-IslÁmÐ, 1413/1992): vol. 4: 429-30.
See, Ahmad b. YaÎyÁ BalÁdhurÐ, FutÙÎ al-BuldÁn (Cairo: al-NahÃa al-MiÒrÐyya, 1379/1959), vol. 1: 80,
91-92. cf. vol. 2: 334.
98
See, M. H. MudarresÐ, ZamÐn Dar Fiqh IslÁmÐ [Land in Islamic Law] (Tehran: Daftar Nashr-i Farhang
IslÁmÐ, 1362/1983), vol. 2: Ch. 5, esp.: 199-207.
99
Al-KulaynÐ in al-KÁfÐ related in one case six ÎadÐth from the ImÁm JaÝfar al-SÁdiq on the role of jizya and
kharÁj (See: vol. 3: 567-68). According to the second ÎadÐth, kharÁj saves the life of the dhimmÐ and jizya
saves the land for him. Al-KulaynÐ quoted two ÎadÐth from the Prophet which indicate contrary to the
above formulations elsewhere (vol. 5: 10-11).
100
Idem, vol. 3: 568; ÝAllÁma al-ÍillÐ gave the idea as his fiqh-oriented opinion, not simply ÎadÐth
quotations. See, al-ÍillÐ (1413/1992), vol. 3: 251- 252; cf. al-KhÙ’Ð, MinhÁj al-ÑÁliÎÐn, vol. 1: 395, which
he used the term of jizya in both head and land cases and said only one tax is obligatory for dhimmÐs.
101
See, MudarressÐ (1362/1983), vol. 2: 48-54.
97
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al-KulaynÐ102 mentioned that before establishing this ruling i.e., levying the jizya, the duty
of Muslims in dealing with the People of the Book was only good treatment and nothing
else.103 Then, he added,
"the Qur’Ánic verse concerned (2:83) with the issue was abrogated by the verse
of Sura 9 (at-tawba) which was apparently revealed in the later years of the
Prophet’s life".104
The interchangeable uses of the terms jizya and kharÁj in some early fiqh-oriented
literature (that is, jizya on the head, and kharÁj on the land, and vice versa) have led some
scholars to assume that the terms are ambiguous and they have offered various ways to
solve the problem.105 In early Shiite works, the ambiguity did not explicitly appear;
however, al-ÓÙsÐ attributed to AbÙ Íanīfa in some of his works,106 that the two terms are
certainly synonymous. Al-ÓÙsÐ then claimed that at least in Shiite ÎadÐth they have clear
and definite meanings and are not synonymous.107 It may therefore be concluded that the
meaning of the terms were to some extent ambiguous. One of the differences which alÓÙsÐ offers between the two terms is that if a dhimmÐ converts to Islam, he is freed from
paying the jizya, but the kharÁj remains in any case, without exception.108 In addition,
according to ÎadÐth quoted by al-KulaynÐ, it is possible for a dhimmÐ to pay the jizya with
money earned from selling wine and pork,109 but the kharÁj is a determined percentage of
the income from land(s) occupied by force and it does not make any sense to pay it by
selling such things. The jizya and the kharÁj, do, however, bear similarities: both are paid
annually and are used for the same aims. The aims are limited to soldiers in jihad and that
is why some jurists consider jizya as booty from war.110 Nonetheless, jurists have argued
that it is up to the Imam or the ruler to demand more taxes in relation to the interests and
needs relevant to the Muslim society.111 According to Shiite jurists, women, children,
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Al-KulaynÐ: vol. 3: 567-68.
Q, 2: 83.
104
Q, 9: 29.
105
See Wellhausen: 276-277.
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Al-ÓÙsÐ, al-KhilÁf (Qum: al-Nashr al-IslÁmÐ, 1407/1986), vol. 2: 70; vol. 5: 535.
107
For his definition on jizya see: al-ÓÙsÐ (s. d.): 194-195; idem (1407/1986): vol. 2: 69-70.
108
See also MudarressÐ (1362/1983), vol. 2: 149-151.
109
Al-KulaynÐ: vol. 3: 568.
110
Al-ÓÙsÐ (1387/1967): vol. 2: 50; M. H. al-NajafÐ (d. 1266/1849), JawÁhir Al-KalÁm fÐ SharÎ SharÁ'iÝ alIslÁm (43 vol.), ed. by AbbÁs QÙchÁnÐ (Tehran: DÁr al-Kutub al-IslÁmÐyya, 1367/1988), vol. 21: 262.
111
Al-ÓÙsÐ (1407/1986): vol. 5: 545-546.
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invalids, slaves, beggars, old men, and those who are mentally ill are exempt from paying
the jizya.112
The interpretation of one word in the Qur’Án in 9: 29, ÒÁghirÙn literally "one
who feels humble" raised various debates concerning the jizya. According to al-ÓÙsÐ,
ÒighÁr means that the dhimmÐ, through the contract of the jizya, which protects his life,
accepts Islamic regulations, and this position of commitment is called ÒÁghirÙn.113
Following some Shiite jurists, a Sunnite scholar explained the term in such a way that it
is indicative of a state where the dhimmÐ does not feel tranquility by paying the fixed and
reasonable amount of the jizya, but rather he would usually be put in a state of anxiety.
That is why the ruler or Imam fixes the amount at a level that the dhimmÐ could not
actually pay it and must convert to Islam or at least would be in a constant state of
anxiety. Then Shiite jurists added some conditions for the dhimmÐs to pay the jizya with
their own hands to emphasize their being ÒÁghirÙn.114
These are the main issues on the jizya and kharÁj in al-ÓusÐ’s works, which are also
repeated in the books of the jurists after him. The policy of levying the jizya can be found
in pre-Islamic Arabian society,115 in the SÁssÁnÐan dynasty (AD 224-651), the last line of
Persian kings before the Arab conquests of Iran, as well as in Byzantium.116 It is said that
the jizya has Persian- Pahlavi roots from ÈazÐdag,117 while some scholars118 argue that the
word jizya is borrowed from Syriac,119 or Aramaic.120
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See, for example, AÎmad b. MuÎammad al-BarqÐ, al-MaÎÁsin: vol. 2: 328; Al-KulaynÐ: vol. 3: 567.
Al-ÓÙsÐ (1387/1967), vol. 2: 43, 52. Most Shiite jurists have accepted this interpretation. See as an
example: ÝAllÁma ÍillÐ, (1413/1992), vol. 4: 434. But al-ÓÙsÐ in al-KhilÁf (1407/1986), vol. 5: 543-4
offered a contradictory position to that which he gave in his al-MabsÙÔ (1387/1967); Concerning the
meaning of Yad (hand) and ÑÁghirÙn as well, Cf. M. M. Bravmann, The Spiritual Background of Early
Islam (Leiden: Brill, 1972): 205-212.
114
See: Al-MufÐd, al-MuqniÝa (Qum: al-Nashr al-IslÁmÐ, 1410/1989): 273; al-NajafÐ, op. cit. vol. 21: 247249.
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See: JawÁd ÝAlÐ, al-MufaÒÒal fÐ TÁrÐkh al-ÝArab Qabl al-IslÁm (Baghdad: University of Baghdad, 1993),
vol. 7: 76; See also, Bravmann, op. cit. 199- 205.
116
See, C. L. Cahen, ‘Djizya’ in EI 2, esp.: 563.
117
See, D. N. Mackenzie, A Concise Pahlavi Dictionary (New York Toronto: Oxford University Press,
1971): 36.
118
Arthur Jeffery, The Foreign Vocabulary of the Qur’Án (Baroda: Oriental Institute, 1938): 101-102; and
see also C. L. Cahen, ‘djizya’, in EI 2, esp. 559-60.
119
An ancient Aramaic language spoken in Syria from the 3rd to the 13th century that survives as the
liturgical language of several Eastern Christian churches, See: The American Heritage Dictionary.
120
A Semitic language originally of the ancient Arameans but widely used by non-Aramean peoples
throughout southwest Asia. Also called Aramean, Chaldean, see: The American Heritage Dictionary.
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3. 3. Ahl al-dhimma’s commitment to and respect for Islamic regulations
Some stipulations for the People of the Book were regarded as necessary conditions in
the dhimma contract. It is reported in Shiite sources,

“the Prophet usually stipulated in his contract with the ahl al-dhimma that they
avoid usury, incest,121 eating pork and drinking alcohol in public.”122
Regarding this issue, al-ÓÙsÐ divided the stipulations into two types, one positive and the
other negative.123 The first are mandatory stipulations, i.e., those that the dhimmÐ is
obliged to observe. These stipulations should be precisely mentioned in the contract. The
second type is mandatory stipulations that the dhimmÐ should not perform. It is divided by
al-Óūsī into three general types:
a- Affairs which are contrary to their protection, such as the murder of a Muslim or
waging war against Muslims and, any act where the dhimmÐ acts as if there was
no contract. In such cases, the contract is annulled and the dhimmÐ becomes a
ÎarbÐ. But here the identification of a ÎarbÐ and implementing the nullification of
the contract is decided upon by the Imam or his delegation, not by individual
Muslims.124
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In many Islamic sources attributed to non-Muslims only the Zoroastrians practiced incest. See the
Zoroastrian text which explicitly mentions the legality of incest in the DÐnkird III, DÁdistÁn DÐnÐ, [a text in
the Pahlavi language, containing 420 reports of Mazdian religions], tr. F. FaÃÐlat (Tehran: DihkhudÁ,
1381/2002), Ch. 80 and also Question 64. In the chapter (kard-i 80), the author explains the legality of
incest in reply to a Jew who asked about the justification. “Incest” or “Xvaet.Vadaөa” in the Pahlavi
language in Zoroastrian literature is attributed to a writer whose name Xantus Lidia (b. 465 B.C.E) in
Magika, see, VandÐdÁd, no. 105 quoted by H. RaÃÐ, À’Ðn MughÁn: PazhuhishÐ dar BÁr-i DÐnhÁy IrÁnÐ [The
Teachings of Magi: Researches on Iranian Ancient Religions] (Tehran: Sukhan, 1382/ 2002); See also the
ancient religious text of the Zoroastrians in DÁnÁk MÐnÙy Khirad, ed. by B. T. Anklesaria (Bombay: 1913).
In question 35, paragraph 7, when the author numbered sins, he regarded the fourth great sin “ when one
cancelled his covenant of marriage with his intimate”; See also A. TafazzolÐ, TÁrÐkh AdabÐyyÁt IrÁn Pish az
IslÁm [The History of Pre-Islamic Iranian literatures] (Tehran: Sukhan, 1376/ 1997): 131, 152, and 155.
TafazzolÐ reported the emphasis on marrying intimates from the author of Pahlavi narrators, since in
marrying others, the Zoroastrian priest was afraid of decreasing the level of people’s faith; See also,
Vichitakiha- i- Zatsparam, with text and Introduction, ed. by B. T. Anklesaria (Bombay: 1964), esp.: 93.
However, later Zoroastrians believe that “Xvaet.Vadaөa” was a teaching of the Magi and it should not be
translated to ‘incest’, because in their opinion they never had such a custom. According to this
interpretation of the “Xvaet.Vadaөa” it means that the marriage of a Zoroastrian with non-Zoroastrian is
not lawful. See, The Lectures of Rustam ShahzÁdÐ, 248, ed. by Mihr AngÐz ShahzÁdÐ (Tehran: ShahzÁdÐ,
1380/ 2001). I could find that information through by search and interview with Dr. Shahram Hedayat
(Interview, no. 3).
122
AbÙ JaÝfar, al-ÑadÙq (d.381/991), ÝIlal al-SharÁyiÝ (Najaf: Maktaba al-ÍaydarÐyya, 1385/1966), vol. 2:
377; repeated in al-Íurr al-ÝÀmilÐ, vol. 15:125.
123
Al-ÓÙsÐ (1387/1967), vol. 2: 43-44.
124
Al-ÓÙsÐ (1407/1986), vol. 5: 342, 457; idem (s. d.): 749.

27

b- Affairs which lead to harming the reputation of Muslims, such as zinÁ with
Muslim women, reporting the news of Muslims to their enemies, or seeking to
convert Muslims to their religion.
c- Affairs which are permitted in the religion of the dhimmÐ but are regarded as
prohibited acts in dār al-Islām, like usury, incest, eating pork, drinking alcohol in
public, and ringing the bells of churches (all examples given by al-ÓÙsÐ).
Regarding cases (b) and (c) al-Óūsī argues that the contract with ahl al-dhimma remains
valid but the individual offender will be punished.125 He then adds another option:
d- Affairs that are illegal according to both Islam and to his/her own religion, such
as adultery and theft. He argued that the lawbreaker should be punished in accordance
with the Islamic penal regulation [as if he were a Muslim].126 In this case, all people
are equal before the implementation of the law and it does not make a difference
whether the subject is a Muslim or not.127 As we shall see in chapter four, legislators
take the idea from al-ÓÙsÐ and they have imposed some regulations upon non-Muslim
criminals in the Islamic Penal Code.
Finally, al-ÓÙsÐ suggested some stipulations for the positive mandatory ones, i.e. those
conditions that the ruler mentions in the contract and the dhimmÐ should commit himself
to them.128 Under these conditions, al-ÓÙsÐ wished they would get closer to Islam and
accept it. But he mentioned that there are no ÎadÐth or valid sources from the Prophet or
the Infallible Imam(s) for these suggestions, and they are, therefore, left to the discretion
of the ruler. These stipulations are the same as those found in the Pact attributed to the
second caliph, ÝUmar b. al-KhaÔÔāb (al-ÝUhūd or al-ShurÙÔ al-ÝUmarÐyya).129 Neither al-
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Idem (1387/1967), vol. 2: 43-44 and also vol. 8: 37.
Idem (1407/1986), vol.5: 552-553; Cf. idem (s. d.): 749 that he regarded the example of drinking alcohol
in public as a case which cancels the contract of dhimmÐ.
127
It does not mean that the measure of punishment is also equal. Thus I said "equal before the
implementation of the law" not simply equal before the law.
128
Al-ÓÙsÐ, (1387/1967), vol. 2: 44-45.
129
The pact of ÝUmar is mostly discussed in the Western Islamic studies but I was able only to find the
following information on al-ShurÙÔ al-ÝUmarÐya in Islamic primary and secondary sources: Ibn Qayyim alJawziyyah, SharÎ al-ShurÙÔ al-ÝUmarÐyya, ed. by ÑubÎÐ al-ÑÁliÎ (Damascus: JamiÝa al-Damishq, 1961);
SharÎ al-ShurÙÔ al-ÝUmarÐyya ed. by MuÎammad b. AbÐ Bakr al-SaÝdÐ al-MiÒrÐ known as al-AkhanÁ’Ð
(d.750/ 1349), the Egyptian judge; Ibn KathÐr (d.774/1372), al-BidÁya wa al-NihÁya (Beirut: DÁr al-IÎyÁ
al-TurÁth al-ÝArabÐ, 1408/1987), vol. 7: 69. He said “we explained the whole al-ShurÙÔ al-ÝUmarÐyya
concerning Jews and Christians in my work al-AÎkÁm”, then he briefly reported them in vol. 14: 287-88
which may have compared to what al-ÓÙsÐ suggested; see also, al-ÝUhÙd al-ÝUmarÐyya fÐ al-Yahud wa al126
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ÓÙsÐ nor any other Shiite jurist refers to the source of his suggestion. Al-ÓÙsÐ argues that
it is appropriate for the ruler to force a dhimmÐ to wear a distinct type of dress,130 such as
a zunnār belt, a particular turban, clothing, or shoes, in order not be confused with
Muslims. Al-ÓÙsÐ suggested that dhimmī-women should wear shoes different from those
of the Muslims. For instance, either of the pair could be white and the other red.131 They
should not go to public baths, but if there is no alternative, they must, whether man or
women, wear a necklace of iron or leather in order to be easily recognized as the People
of the Book.132 Subsequently, most Shiite jurists quoted al-ÓÙsÐ's suggestions and then
added a few more statements, such as: a dhimmÐ should not ride a thoroughbred horse or
should not ride any horse at all, and they should not keep any weapons with themselves
and within their houses. They should not use the titles of Muslims, and they should not
dress and cut their hair (uncut forelocks) in any way to resemble Muslims. In some legal
opinions, if the Muslim ruler deems it advisable to impose conditions or other stipulations
in favor of the general interests of the Muslims, then it should be done. To justify the
suggestions, some Shiite jurists added, “the stipulation causes them to accept Islam
whether out of fear or enthusiasm”.133
As to stipulations on churches and temples, al-ÓÙsÐ distinguished between: (a)
Places which belonged to the Muslims, or which they conquered and occupied by force
(maftÙÎ al-Ýanwa); and (b) Places that were acquired through a contract of peace ÒulÎ and
levying the jizya. In case (a), they should not erect any new churches, temples, or places
of fire worship and, additionally, they should not repair them because, in his view, these

NaÒÁrÁ, ed. AÎmad b. ÝAÔÔÁr al-DanÐsirÐ (d. 794/1391), in HÁjÐ KhalÐfa, Kashf al-ÚunÙn (Beirut: DÁr al-IÎyÁ
al-TurÁth al-ÝArabÐ, s. d.), vol. 2: 1180.
130
By 'wearing a distinct type of dress', Sunnite and Shiite jurists intended to attach a dress code which is
sometimes called in their works as 'al-ghiyÁr'.
131
These examples are cited by al-ÓÙsÐ, but Ibn KathÐr, in al-BidÁya wa al-NihÁya, vol. 14: 288, says one
of the shoes should be black and the other white.
132
Since the examples were developed gradually and they have been become somewhat fiqh-oriented
opinions, rather than mere suggestions, I have maintained the very examples and their details, all quoted
from al-ÓÙsÐ here.
133
See, for example, al-NajafÐ, op. cit. vol. 21: 271-273; JaÝfar KÁ¢if al-GhiÔÁ', op .cit. vol. 2: 402 and R.
Khomeini, TaÎrÐr al-WasÐla (Najaf: al-ÀdÁb, 1390/1970): vol. 2: 503-504. Al-KhÙ’Ð (1410/1989), vol. 1:
398, on the authority of a ÎadÐth quoted by al-Íurr al-ÝÀmilÐ, vol. 15:126, he added this condition that the
People of the Book should not train their children in accordance with their own beliefs and should not
prevent them from attending Muslim meetings and schools in order for them to find out the right path, a
cause which would be fiÔrÐ or 'instinctive' in terms of religion, that is, the religion of Islam.
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are the signs of evil (munkar).134 But in the case (b), they can repair them while
observing the conditions set by the ruler, such as the prohibition on erecting buildings
higher than those of the Muslims', e.g. houses and mosques, and the prohibition against
ringing church bells.135
Shiite jurists insist on several cases in which Muslims should respect the rights of
the People of the Book. If a Muslim insults a dhimmÐ, for instance, by falsely accusing
him or her of adultery or sodomy, the Muslim offender should be punished. But if the
insult were a word that expresses infidelity or darkness (Ãall), he should not be punished,
unless it would lead to unrest or corruption (mafsada) in the Islamic society.136
Furthermore, should a Muslim cause harm to their pig-stock, other live-stock, or damage
their musical instruments, which have monetary value, the Muslim should pay
compensation. The rate of compensation is calculated by comparing the price of a sound
musical instrument and that of a defective one.137
3. 4. Purity and Impurity
The subject of the purity or impurity of the People of the Book had a disputatious
precedent in the legal opinions of Shiite jurists. Firstly, we should consider the bases of
the idea in the Qur’Án and the Sunna. Then, through analysis, we will see that the idea
was not confined to Shiite jurists and that gradually through more discussions the idea
was changed among most of jurists in the twentieth century. There are two different
relevant verses on this issue in the Qur’Án. In one of them, the believers are told that “the
polytheists are unclean (najas)”138 and in another verse, it is mentioned, “the food of the
People of the Book is permissible for you”.139 So there are ambiguous terms, ‘polytheist’,
‘impure’ (najas), and ‘food’, which should be designated. The extant various fiqhoriented opinions depend largely on the interpretation of these terms.
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Al-ÓÙsÐ (1387/1967), vol. 2: 44-45; and al-KulaynÐ, vol. 3: 368, quoted the ÎadÐth of al-ImÁm Ja'far al¡Ádiq in which he was asked about changing the churches and temples into mosques, and he replied in the
positive.
135
Al-ÓÙsÐ, Ibid, 46.
136
On this issue, there are some ÎadÐth in Shiite literature. See, for example, Al-KulaynÐ: vol. 7: 234; and
al-MufÐd, (1410/1989), al-MuqniÝa: 798.
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Al-MufÐd, op. cit.: 770.
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Q, 9: 28.
139
Q, 5:5.
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Shiite ÎadÐth references have no explicit words concerning the purity or impurity
of the People of the Book; however, regarding the question of the purity or impurity of
their dishes and foods, there are some ÎadÐth in Shiite sources. Before looking at the
various and divergent legal viewpoints, it would be better to have a look at the ÎadÐth on
the issue. There are ten ÎadÐth in a chapter of al-KÁfÐ.140 In three of them, the Imam was
asked about the legality of the food of the People of the Book, and he allowed only grains
(ÎubÙb), vegetables and herbs (buqÙl). In two other ÎadÐth, the Imam simply answered in
the negative, which has been interpreted in a variety of ways. In one of these two ÎadÐth,
the Imam is reported to have said; “I myself do not eat their food”. In a fifth ÎadÐth, the
Imam limited the scope of the impurity concerned, making it conditional upon the
definite knowledge that an impure substance, e.g., wine or pork, had been used to prepare
the type of food in question. Whereas the ninth ÎadÐth, with a very weak chain of
authority, sounds paradoxical, in the tenth ÎadÐth, the Infallible Imam explicitly allowed
coexistence with the People of the Book as well as using their dishware and their food.
Another important ÎadÐth considered a reliable141 (muwaththaqa) ÎadÐth related by
ÝAmmÁr al-SÁbÁÔÐ from the sixth Imam Ja'far al-¡Ádiq. It is usually referred to by jurists
who believe in the purity of dishware and food of the People of the Book. Regarding the
case of a Jew who drank water from a jug, the Imam was asked:
“Can I make ablution or drink water from the same jug?” “You can,” the Imam
responded. Surprised, the ÎadÐth-relater enquired again, saying, “The drinker is a
Jew!”, and he received the same reply again.142
Concerning the SÁbÁÔÐ ÎadÐth, there is no information that will enable us to analyze and
clarify the context; however, the surprise of the relater of the ÎadÐth suggests that the
notion of purity was not a common idea or concern. It is a ÎadÐth that has been
challenged by Shiite jurists, however, and it has been cited here in detail for this purpose.
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Al-KulaynÐ: vol. 6: 263-265.
Each of the schools of thought, Shiite and Sunnite, have their own criteria of categorizing ÎadÐth on
three or more levels ÑaÎÐÎ, Muwaththaq, and ÂaÝÐf. Depending on their analyses and views in theological
doctrines and historical narration, each jurist might even have his own criterion to consider transmitters as
reliable or unreliable. In this field, al-ÓÙsÐ is also a pioneer. Further information must be sought in the
Shiite books of RijÁl (ÎadÐth transmitters), e.g., al-ÓÙsÐ (1351/1973), al-Fihrist; and al-KhÙ’Ð, MuÝjam RijÁl
al-ÍadÐth wa TafÒÐl ÓabaqÁt al-RuwÁt, 24 vols. (Qum: 1413/1992).
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Al- Íurr ÝÀmilÐ: vol. 1: 229-230. See also some opposing traditions in vol. 3: 419-422.
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There are some other ÎadÐth that reproduce the content of these categories with minute
changes. These sources are ready for further scrutiny.
According to the present modus operandi, al-ÓÙsÐ’s viewpoints must first be
attended to. He interpreted mushrikÙn as polytheists and infidels, and hence regarded the
People of the Book as impure (najas). He argued that Muslims should avoid using their
dishes and cooking and wet things that they have touched.143 He interpreted najas as
substantial impurity or najÁsat ÝaynÐ, which should be avoided, in contrast to the inner
type of impurity, viz., najÁsat bÁtinÐ, or inward impurity, upon which some further views
will be taken into account. Concluding this section, we may classify the legal opinions of
later jurists regarding this matter into three categories:
a-

Some jurists accepted al-ÓusÐ’s view absolutely. They rejected the ÎadÐth that
emphasized on the purity, as they contradicted those that indicated the
impurity. In addition, this group of jurists justified the traditions that were
indicative of purity by claiming that they were said by way of dissimulation
(taqÐyya).144 Among the ahl al-Sunna, MuÎammad b. Íasan al-ShaybÁnÐ (d.
189/804),145 AÎmad b. Íanbal (d. 241/855), and his teacher AbÙ IsÎÁq
IbrÁhÐm b. MuÎammad (d. 238/852)146 offered the same idea concerning the
interpretation of najas and the mushrikÙn. Thus, the idea of impurity is not a
distinctive characteristic of ImÁmÐ ShÐÝÐsm.147

b-

Some jurists limited the scope of the impurity of dishes and foods to
substantial impurity (najasat ÝaynÐ), such as pork and wine in their food and
dishes. According to this view, the Qur’Án is not clear on the question of the
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Al-ÓÙsÐ (1407/1986): vol. 1: 70; vol. 4: 406.
Perhaps one may claim that the majority of Shiite jurists are found in this category and we can here, list
many references from various periods of time. See for example, MuÎaqiq al-ÍillÐ, SharÁ'iÝ al-IslÁm fÐ
MasÁ'il al-ÍalÁl wa al-ÍarÁm (Tehran: IstiqlÁl, 1409/1989): vol. 4: 755.
145
See concerning him, E. Chaumont, ‘al-ShaybÁnÐ, AbÙ ÝAbd AllÁh’, in EI 2.
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On AbÙ IsÎÁq, see Ibn Íajar al-ÝAsqalÁnÐ, TahdhÐb al-TahdhÐb (Beirut: DÁr al-Fikr, 1404/1984), vol. 1:
134, no. 276.
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Al-ShaybÁnÐ in his argument on the legality of using the dishware of an infidel argues that the real
impurity of an infidel does not transfer on to his dishes. See: Ibn Íazm al-AndulusÐ (d. 456/1063), alMuÎallÁ (Beirut: DÁr al-Fikr, s. d.), vol. 1: 130, 183, vol. 10: 9; MuÎammad b. AbÐ Sahl,SarakhsÐ, SharÎ
KitÁb al-SÐyar al-KabÐr (Beirut: s. d.), vol. 1: 145; See also: MuÎyÐ al-DÐn, NawawÐ, (d. 676/1277): alMajmūÝ fÐ SharÎ al-Muhadhdhab (Beirut: DÁr al-Fikr, s. d.), vol. 1: 264-265. NawawÐ, reported how AbÙ
IsÎÁq was interpreting two words of the verse; ‘najas’ and ‘mushrikÙn’. His interpretation is similar to one
that al-ÓÙsÐ offered. It might be possible to add more evidence from the Sunnite jurists but it seems that
these are adequate for our main argument in the present discussion.
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impurity of the People of the Book. This group of jurists does not say that the
dishes and foods of the People of the Book are always impure, since they are
impure per se. In their opinion, since the word najas in the Qur’Án probably
connotes an attribute of someone who carries out a corrupt action and/or has a
false idea, the word does not explicitly (naÒÒ) signify the impurity of the
mushrikÙn. As a result, the term najas is used in the verse to convey a
political and theological connotation rather than a fiqh-oriented one. This
position was held by the famous Shiite jurist MuÎammad b. MakkÐ al-ÝÀmilÐ,
known as the al-ShahÐd al-Awwal (d. 786/1384) and also by Zayd b. ÝAlÐ alÝÀmilÐ, known as al-ShahÐd al-ThÁnÐ (d. 966/1558).148 It is worth mentioning
that amongst the ahl al-Sunna, most of the ulema, be they ShÁfiÝÐ, ÍanafÐ or
MÁlikÐ, also fall into this category.149 Thus, the notion of impurity is not a
distinctive character of ImÁmÐ ShÐÝÐsm and the claim that Shiite jurists received
this idea from Zoroastrians and ancient Iranians is completely incorrect.150
c-

Some jurists rejected the ÎadÐth that indicate impurity and accepted the purity
of the People of the Book, as such whether they are ahl al-dhimma or not.
They also argued that if one knows of any real impurity in their dishes or
food, then he should avoid it; however, this is not a reason for the general
impurity of the People of the Book.151 Among modern jurists it was perhaps
Sayyid MuÎsin al-ÍakÐm (d. 1390/1970) who, without any precedent, gave
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Al-ShahÐd al-Awwal, al-DhikrÁ (no print): 14; al-ShahÐd al-ThÁnÐ, MasÁlik al-AfhÁm ilÁ TanqÐÎ SharÁyiÝ
al-IslÁm (Qum: Mu’assasa al-MaÝÁrif al-IslÁmÐyya, 1413/1992), vol. 12: 65-67. On both of these jurists,
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1377/1958), vol. 1: 31; MuÎammad b. AÎmad ZakarÐyyÁ al-AnÒārÐ (d. 926/1519), FatÎ al-WahhÁb
BisharÎ-i Manhaj al-ÓullÁb (Beirut: DÁr al-Kutub al-ÝIlmÐyya, 1997), vol. 1: 37; MuÎammad b. ÝAlÐ alShawkÁnÐ (d. 1255/1839), Nayl al-AwÔÁr (Beirut: DÁr al-Jayl, 1973), vol. 1: 25-26.
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E. Sanasarian, Religious Minorities in Iran (London: Cambridge University Press, 2000): 23- 24. She
quoted the idea from Bernard Lewis, The Jews of Islam (Princeton: 1984) and also from Sorour Soroudi in
“The concept of Jewish Impurity and Its Reflection in Persia and Judeo-Persian Traditions” in IranoJudaica III, 1994. Tsadik (2003: 383) quoted from AbÙ al-QÁsim, al-QummÐ (d. 1231/1816) that this idea
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S. M. al-ÍakÐm, Mustamsak al-ÝUrwa al-WuthqÁ (Najaf: al-ÀdÁb, 1391/1966), vol. 3: 361-362.

33

part of this argument which was consequently developed by a number of
jurists like AbÙ al-QÁsim al-KhÙ’Ð (d. 1413/1992), MuÎammad BÁqir al-Ñadr
(d. 1981), and RÙÎ AllÁh Khomeini (d. 1368/1989). Al-Ñadr scrutinized all
the arguments for and against the purity and impurity of the People of the
Book and then explicitly argued for their purity.152 He argued that the old
Shiite jurists had seen such ÎadÐth like that of ÝAmmÁr al-SÁbÁÔÐ, mentioned
earlier, and that we had received them through those ulema, but they were
under the influence of the opinions of the Ahl al-Sunna and thus did not pay
proper attention to these ÎadÐth. Therefore, they assumed that impurity was
the necessary idea in fiqh.153 In addition, this group of jurists brought more
evidence for their interpretation of najas and mushrikÙn by reference to the
semantic changes of the words in the Islamic sources. The principal reason is
that the meaning of najas in the Qur’Án does not have a fiqh-oriented sense or
expression (iÒÔilÁÎ), for when the verse was revealed in Mecca, the technical,
viz. fiqh-oriented sense did not exist; rather, it had only a lexicographic
significance, namely, inner impurity (najÁsat or khubth baÔinÐ) of thought.
This group of jurists, which, until today, are gradually increasing in number,
restricted the meaning of ‘mushrikÙn’ to those who practice idolatry, but,
infidels, a category that includes atheists and the People of the Book, are
considered actually pure.154
Reviewing the ÎadÐth, which was evidence for who came to prove the impurity of the
People of the Book, al-KhÙ’Ð argued that the ÎadÐth cannot prove the impurity in
question, but it is the best evidence for their purity. Since, in the very ÎadÐth, the Imam
argued that the dishes of ahl al-dhimma used for drinking wine are impure. If the ahl al-
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dhimma were impure as such, the stipulation on behalf of the Infallible Imam would have
been meaningless. 155
Thus far, we have looked at explanations of the three standpoints held by Shiite
jurists regarding purity vs. impurity. One exception deserves to be mentioned here.
Quoting early Shiite jurists as Ibn ÝAqīl (d. ca. fourth/eleventh century) and al-ÑadÙq (d.
381/991), MullÁ MuÎammad BÁqir al-SabziwÁrÐ (d. 1090/1679) argued that the drinking
alcohol is forbidden but alcohol itself is not impure.156 Accordingly, those jurists who
have this opinion, are located in group (b) and subsequently only pork remains an impure
substance, which could lead to avoid using the dishware and eating the foods of the
People of the Book.
Due to the fact that most Shiite jurists in the past, and some in the present, belong
to group (a) who regarded the People of the Book as impure, their opinions in Shiite Iran
is well-known among lay Muslims, sometimes leading to prejudices. The prejudice has
its origins in classic sources which do not explicitly attribute this attitude to the Prophet
or to the Imams. Al-ÓÙsÐ’s view, for example, on the discussion over who should partake
in the ritual prayer for rain (ÒalÁt al-istisqÁ’) is notable evidence for the claim. He
encouraged the attendance of children, old men, and any pious person in such a prayer in
order to attract God’s grace. He added that it is preferable to prevent the attendance of the
People of the Book because they are instances of those who would not receive God’s
grace, maghÃÙbun Ýalayhim.157 Then many later Shiite jurists reiterated his words without
reflecting over his opinion. During the last century, these stereotypes have been on the
decline. In chapters three and four, it will be observed that the idea of purity or impurity
has not attracted any attention in Iranian laws and has become an issue already sunk into
oblivion.
3. 5. The Forbiddance or Lawfulness of Slaughtered Animals
The food of the People of the Book is considered from two aspects. The first one is
related to the question of the purity vs. impurity. The second aspect concerns another
stipulation in Muslim dietary laws. This stipulation has its basis in the Qur’Án:
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“If you are believer, then eat that upon which God’s name has been mentioned
and … do not eat that upon which God’s name has not been mentioned, for it is
debauchery (fisq)…”158
On the other hand, in another verse, "the food of the People of the Book is authorized for
Muslims."159 The question arises here is whether the butcher who slaughters the animal
should be a Muslim in order to authorize the consumption of the meat (ÎalÁl) for
Muslims, or is slaughtering by a non-Muslim butcher, provided that he pronounces God’s
name, enough to authorize the Muslim to eat the meat. Then, there still remains a very
significant further question; in the case that a non-Muslim butcher slaughters an animal
and mentions the name of God, what would he mean when he utters the name of God,
since, the concept of God in another religion would be different from that of Islam.
Therefore, the questions are not of only legal coloring but theological as well. Before
considering al-ÓÙsÐ’s viewpoint, it would be worthwhile to look at the ÎadÐth quoted in
Shiite sources.
Al-KulaynÐ and al-ÑadÙq quoted about thirty ÎadÐth in their works and then fortysix more ÎadÐth were added by al-Íurr al-ÝÀmilÐ in his book.160 What follows is an
overview of their main contents the aim of which is only to clarify the bases behind the
various viewpoints of Shiite jurists:
a)

ÍadÐth in which the Imam declared the meat prohibited to eat owing to the
fact that the non-Muslim slaughterer did not pronounce God’s name just
before slaughtering. While a non-Muslim slaughterer uttered the name of
God, it is not enough, since what might be meant was Jesus Christ or a sense
of God that did not correspond to the Islamic conception (these words are
quoted in the ÎadÐth). In this category, there is one more ÎadÐth that refers to
the prohibition of the meat of animals slaughtered by the People of the Book
whether or not God’s name was uttered.161 In addition, another reason for the
prohibition is retaliatory conduct with ahl al-dhimma. According to these
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traditions, "since the dhimmÐ avoids eating what Muslims slaughter, the
Muslim should not eat theirs".162
b)

ÍadÐth that permit the consumption of the animals slaughtered by the People
of the Book provided that they mentioned the name of God.163

c)

ÍadÐth with the same content as in (b) but it is added that if a non-Muslim
butcher mentioned the name of Christ, it is to be taken as God's name;
therefore, the meat of the slaughtered animal is lawful.164

d)

There is one ÎadÐth, attributed to the eighth Infallible Imam, ÝAlÐ al-RiÃÁ (d.
203/818), which authorizes the eating of all animals slaughtered by the People
of the Book (not only ahl al-dhimma) without any stipulation.165

e)

Some ÎadÐth closely connected prohibition and authorization to the act of
mentioning the name of God. Therefore, if a Muslim butcher did not mention
the name, the meat would be forbidden; if a non-Muslim butcher mentioned
it, it would be lawful.166

f)

In one ÎadÐth, the lawfulness of the meat of the slaughtered animals is
connected to the presence or absence of Muslims. If a Muslim was absent
while the butcher slaughtered the animal and, accordingly did not know the
details of what happened there, i.e. whether or not the butcher mentioned the
name of God, then eating that meat would be permitted.167

Now let’s examine how jurists solved this puzzle. Before al-ÓÙsÐ, al-MufÐd (d.
413/1022) wrote an independent monograph on animals slaughtered by the People of the
Book, entitled, TaÎrÐm DhabÁ’iÎ ahl al-KitÁb. He did not regard them as lawful and
appealed to the ÎadÐth in group (a). He then argued that Jews do not believe in God; if
they had, they would have accepted the Prophet Muhammad. This statement shows that
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the issue in al-MufÐd’s view was not only legal, but it was also theological.168 Similar to
al-MufÐd, al-ÓÙsÐ referred to the ÎadÐth in group (a) and argued that the flesh of animals
slaughtered by the People of the Book, were absolutely prohibited.169 Many later Shiite
jurists accepted his legal opinion on the very subject.170
There are some noteworthy exceptions that demand attention. Al-ShahÐd al-ThÁnÐ
mentioned that Ibn ÝAqīl, Ibn Junayd, al-ÑadÙq and his father BÁbiwayh al-QummÐ (d.
329/940), with some minute differences, accepted the lawfulness of meat slaughtered by
the People of the Book.171 Then referring to the various groups of ÎadÐth, i.e. (c), (d), and
(e), al-ShahÐd al-ThÁnÐ, argued in favor of the lawfulness of their slaughtered animals,
this was a view that was a major exception in Shiite fiqh. In his work MasÁlik al-AfhÁm,
he evaluated all those category of ÎadÐth and arguments for and against the issue that had
been offered by previous Shiite jurists.172 It was in the nineteenth century that some
Shiite jurists such as Sayyid ÝAlÐ al-ÓabÁÔabÁ’i (d. 1231/1815) were inclined to ruling that
if a non-Muslim butcher mentioned the name of God, the slaughtered meat would be
lawful. They relied on the ÎadÐth in the groups (e) and (c). However, his contemporary
jurist MuÎammad Íasan al-NajafÐ (d. 1266/1850) regarded the prohibition a necessary
ruling of Islam and seriously criticized him.173
3. 6. - Legal Relationships with Muslims
3. 6. 1. Testimony
According to Shiite jurists, as far as personal status are concerned, non-Muslims are
unbound by Islamic law. Marriage, divorce, worship, testaments and inheritance are to be
practiced in accordance with their own regulations and there are no stipulations for

168

MuÎammad b. NuÝmÁn, Al-MufÐd, TaÎrÐm DhabÁ’iÎ ahl al-KitÁb (Qum: Mu’tamar al-ÝÀlamÐ li alfÐya
al-Sheikh al-MufÐd, 1413/1992), esp. 22-24.
169
Al-ÓusÐ (s. d.): 582; idem (1387/1967): vol. 7: 289; idem (1407/1986): vol. 1: 70.
170
See for example, ÝAllÁmah al-ÍillÐ, op. cit., vol. 8: 299. He interpreted the (d) ÎadÐth as operative when
a Muslim is in emergency and ÎadÐth (b and c) to have been uttered while the Infallible Imam was in
dissimulation. Al-NajafÐ regarded the prohibition as an obligatory ruling in Islam and repeated the very idea
of al-ÍillÐ on (b) and (c) ÎadÐhs; see al-NajafÐ, op. cit.: vol. 36:89. Contemporary Shiite jurists such as alKhÙ’Ð (1410/1989, vol. 2: 335) and S. ÝAlÐ al-SÐstÁnÐ, MinhÁj al-ÑÁliÎÐn (Qum: Maktaba Ayatollah alSÐstÁnÐ, 1416/1995), vol. 3: 276) also have followed al-ÓÙsÐ.
171
Al-ShahÐd al-ThÁnÐ (1413/1992): vol. 11: 452.
172
Ibid: 452-65.
173
Al-NajafÐ, op. cit., vol. 36: 86-89.

38

them.174 As far as their relationships with Muslims are concerned, however, jurists have
articulated several legal regulations that will be discussed in the present section. Trading
with non-Muslims is not prohibited and a Muslim can appoint a procurator (wakÐl) from
the People of the Book, and vice versa, to carry out their legal or business affairs.175 But
in the cases where their legal affairs with Muslims are related to some extent to Islamic
theological doctrines, jurists have laid legal stipulations. For instance, due to a
theological issue that will be mentioned below, Muslims cannot take a non-Muslims as
witnesses, whether for or against, either in his testament (will) or in proving any claim or
debt in the court.
The stipulation of accepting anyone as a witness is that the person giving testimony
in the court must have reputed integrity (‘adāla).176 Al-‘adāla in the legal context of
Shiite fiqh is granted to a true believer and is known for his good conduct and his or her
avoidance of doing wrong. Faith in this definition is the theological point noted above. It
is not sufficient in fiqh for someone who gives testimony to have strict moral or ethical
conduct but he must also demonstrate his faith or belief in Islam.177 With respect to the
definition, a non-Muslim, who does not believe in the Muslim creed, cannot be a reputed
integrity witness, even though s/he is known for having good moral conduct among
his/her co-religionists. Al-ÓÙsÐ and other Shiite jurists regarded and categorized the
People of the Book in this discussion as infidels. Consequently, they thought that the
testimony of non-Muslims is not accepted.178 If a non-Muslim, however, converts to
Islam and bears witness repeating the same statements and claims that he had uttered
before conversion, his testimony is acceptable in court.179 This ruling has not witnessed
any change among the Shiite jurists since the time of al-ÓÙsÐ onwards. There is, however,
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one exception to this rule: if a Muslim were unable to find any Muslim for his purposes,
it is lawful to choose a non-Muslim as a witness.180
3. 6. 2. Inheritance
Non-Muslims can inherit from each other in dār al-Islām in accordance with their own
regulations.181 As to their relations with Muslims, however, some points must be taken
into consideration. According to Shiite jurists, and in this regard they do not differ from
Sunnite jurists, an infidel cannot inherit from a Muslim but a Muslim can inherit from an
infidel. According to a legal opinion which is relatively undisputed in Shiite fiqh, not
only can a Muslim inherit from a non-Muslim but a Muslim can also prevent (Îajb)
relatives in the same level of priority in inheritance from inheriting. Al-KulaynÐ182 quoted
ÎadÐth indicating that if a father, who had a wife and children died and one of the
inheritors became Muslim before the father's death, his or her conversion to Islam is a
reason that prevents all those person’s non-Muslim relatives from being entitled to
inherit.183 This legal opinion is one of the most disputed and often one of the most
manipulated laws concerning non-Muslims in Iran in the past, mainly because of the
profound effects it left on religious minorities, especially among Jews and Zoroastrians.
There have been documented cases of individuals who have faked conversion to Islam in
order to prevent their relatives from getting their inheritance. We will examine some
cases in chapter two. With regard to this subject, al-KulaynÐ also quoted another ÎadÐth,
which says the opposite of the above and to which Shiite jurists have not paid great
attention in the history of fiqh. According to this ÎadÐth, conversion is irrelevant in the
distribution of inheritance, therefore, each of the inheritors inherits their share and no one
can prevent another’s share.184
One of the main sources for the general rule that an infidel cannot inherit from a
Muslim, while the reverse is lawful, is a famous ÎadÐth attributed to the Prophet and
mostly cited in inheritance manuals under the title of impediments to inheritance: “Islam
180
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will be higher and nothing will be higher than it” (al-Islam yaÝlÙ wa lÁ yuÝlÁ Ýalayh).185
There is no sufficient information concerning the context of this ÎadÐth to decipher what
“higher” means in this text, and why it has been only cited in legal subjects, this is
especially so in the issue of inheritance. According to the ruling, therefore, an infidel
does not inherit from a Muslim but she/he can be a legator/ testator (mÙÒÐ) of a Muslim,
and not vice versa; a Muslim can inherit from an infidel but cannot be taken as his/her
testator/ legatee (mÙÒÁ lahÙ).186 However, apart from the weak chain of transmitters of
the ÎadÐth that causes to be not reliable, one can weaken the implications of the content in
the following manner: If the criterion of applying the rule (al-IslÁm yaÝlÙ) is to maintain
the state of the superiority of Muslims in all legal relations, one could say that in many
contracts and transactions, such as the relationship between the lesser and the lessee, the
Muslim has to accept the position that is not ‘higher’. Can any jurist, based upon the
ÎadÐth, say such kinds of legal relations are illegal? As a result, the ambiguous meaning
of the rule prevents every jurist from absolutely appealing to its indication.
3. 6. 3. Marriage and Divorce
Islam, generally speaking, is like Judaism and Zoroastrianism in that it does not permit its
followers to marry the followers of other religions. Such regulations on marriage and
divorce might be considered as regulations instituted to maintain the distinctive identity
of the followers of these religions and should not be regarded as pure legal injunctions.187
With respect to some verses of the Qur’Án188 and the rule passed down in the form of a
ÎadÐth attributed to the Prophet Muhammad, where he said that “Islam will be higher, and
nothing will be higher than it”, a Muslim female should not marry an infidel (kÁfir)
including the People of the Book under any circumstances. The relationship between
male and female, largely, in Islamic culture is based on male superiority.189 Due to the
fact that the female in her marriage accepts the superiority of a male, she cannot accept
the superiority of a non-Muslim as her husband; this legal opinion is undisputed among
185
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the Shiite jurists in this regard.190 However, according to most Shiite jurists, a Muslim
man in the light of his superiority can marry a non-Muslim woman provided that he has
the intention of making her a Muslim.191 Without the initial hope of conversion,
permanent marriage with a non-Muslim, including a kitÁbÐ, is not lawful. Temporary
marriage, viz. mutÝa, is, however, lawful only with Jews and Christians; temporary
marriage with Zoroastrians is still a controversy.192 Al-ShahÐd al-ThÁnÐ believed that a
Muslim man can marry a kitÁbÐ woman absolutely even when the kitÁbÐ male converted
to Islam and wanted to keep his kitÁbÐ wife permanently without any hope for her
conversion.193 A tentative conclusion that can be drawn from this legal opinion is that he
had insisted on the purity of the People of the Book as such, otherwise it does not make
any sense his opinion on the lawfulness of keeping his kitÁbÐ wife. The different ideas
among Shiite jurists concerning the subject the legality of marriage with non-Muslims go
back to the diversity of ÎadÐth.194 Given that the marriage between Muslim and nonMuslim occur, the legal affairs of children from such unions would be in accordance with
the more superior of the parents. To be Muslim, male and free in contrast to non-Muslim,
woman and slave, are criteria for this superiority. Therefore, in every case where a
Muslim marries a non-Muslim, the children would legally belong to the Muslim.195
The conversion of one of the spouses into Islam causes to bring about some legal
subsequences. If one of them converts to Islam, his or her contract of marriage will not be
cancelled but she or he cannot have sexual intercourse until the partner makes a decision
to become Muslim. If the man keeps his religion and the wife has converted to Islam, the
marriage contract is cancelled. This ruling is undisputed among Shiite jurists. However, if
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the woman keeps her religion (i.e., one of the three religions cited above), and at the same
time the couple are going to preserve their marriage contract, they can do that
permanently according to one legal opinion and, according to another, they can do so
only by a new temporary marriage contract.196 Moreover, relying on the Qur'Án and
ÎadÐth, some of the aforementioned Shiite jurists197 hold that when a spouse converts
from Islam into another religion or basically accepts no religion whatsoever, their
marriage contract is cancelled; and if the conversion was verified in the court, he or she
would be considered as an apostate and as a consequence, the death penalty is his or her
fate.198
There is some evidence in Shiite tradition that leads to the assumption that dhimmÐ
women were legally tantamount to being slaves. Among the evidence is the permissibility
of having temporary marriage with kitābÐ women, the authorization to look at their hair
and bodies, and being regarded them in some ÎadÐth as their (Imams') slaves, and
consequently, the possessions of the Imam.199 Some scholars regarding the evidence
expressed their doubts as to whether they are real legal opinions, i.e. if dhimmÐ women
were actually the Imam’s slaves, or if perhaps the designation was metaphorical.200 AlKhÙ’Ð also approached the question in some of his works and argued that if the
relationship between the Imam and dhimmÐ women was a real slavery, and it was not
metaphorical, then it would have legal consequences; when for example the slave is
assassinated, the blood money should be paid to his master or owner and, therefore, in
such cases, if they are regarded as real slaves, the money should be paid to the Infallible
Imam. However, in Shiite fiqh there are no such legal opinions on the People of the
Book, and the blood money in that case is given to his or her family.201 Al-KhÙ’Ð finally
concluded that the analogies are purely metaphorical. But there are some similarities that
increase the ambivalence. For example, according to the Imam JaÝfar al-¡Ádiq, in the case
of getting divorced from her kitÁbÐ husband, a kitÁbÐ woman, unlike a Muslim woman
does not have a waiting period (Ýidda), “for she is viewed as a slave of the Imam”. Then
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the ÎadÐth-relater asked another question of the Imam, “If a Muslim was going to marry a
divorced NaÒrÁnÐ woman, how many days should her waiting period be." “Two periods or
45 days, before she converted to Islam”, said the Imam.202 This waiting period is
confined to the case of slaves in Shiite and Sunnite fiqh. The very ÎadÐth also indicates
that if that NaÒrÁnÐ converted to Islam and then a Muslim was going to marry her, she
should have a waiting period like Muslim female. Anyway, the result should be treated
with great caution.
3. 6. 4. Penalties
The People of the Book in dÁr al-IslÁm could present their legal issues to any judge or
court that they wish. In the history of Islam, some cases are reported in which nonMuslims had taken the Prophet or the Imam as judge. However, depending on the content
of the contract of protection (dhimma), in cases where legal and criminal claims effect the
Muslim individual or Islamic society, such as illicit sexual relations, drinking alcohol in
public and theft, they should refer to a Muslim judge and accept his verdict. In this state,
they must receive a penalty according to Islamic regulations mentioned in the Qur’Án and
the ÎadÐth. By 'penalties', Shiite jurists mean the two terms of ÎudÙd and taÝzÐrÁt.203 The
former refers to penalties whose nature and amount have been prescribed explicitly in the
Qur’Án or in the ÎadÐth and could be subject to being canceled under any state of
doubt.204 The practice of ÎudÙd is left to the discretion of the Infallible Imam or the
Muslim ruler. The latter prescribes those penalties whose nature and amount had not been
prescribed by the SharÐÝa, and it has been left to the discretion of the judge; such as the
amount of lashes that are to be milder than the amount prescribed by Îadd. The minimum
amount of lashes to be carried out according to Îadd is up to 74 or 79 lashes according to
various legal opinions.205
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Al-KulaynÐ: vol. 6: 174-175.
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Where applying the penalties are concerned, Islamic regulations in fiqh consider
all subjects as Muslim. This is based on the assumption that a dhimmÐ cannot say: “Since
I am not a Muslim, I do not accept this or that verdict”.206 At the same time, however, the
amount of the penalty to be carried out is not equal in every case where being Muslim or
non-Muslim is subject. In some important crimes such as murder and illegal sexual
relationships, the precepts bear determined inequalities. Here we will concentrate on
explaining some of those inequalities.
Regarding illegal sexual relations, and same-sex intercourse, Muslims and nonMuslims do not have equal penalties in Islamic law. It is interesting to note that the more
severe a punishment is, the more difficult it would be to verify. For example, it seems
nonsensical that verifying lesbianism requires the testament of four men of reputed
integrity or the confession of the performers. Therefore, it can be suggested that the
punishment leaves only an admonishing, threatening effect. One of the inequalities of the
punishment is the issue of fornication. If a non married Muslim man fornicates with a
Muslim woman, he will receive 100 lashes as penalty and it is the same in the case of a
dhimmÐ man with a dhimmÐ woman. But if a dhimmÐ, regardless of being married or not,
fornicates with a Muslim woman or is found engaged in homosexual intercourse with a
Muslim, then he will certainly receive the death penalty. The justification offered for the
ruling is that he has violated by this act the contract of protection and is not entitled to
live.207 Even where a dhimmÐ, after his illegal sexual act, converts to Islam, the
punishment will never be abrogated. Another example is the penalty for the false
accusation (qadhf) of adultery or sodomy: If the accused is a Muslim, the penalty will be
eighty lashes, but if the accused were a dhimmÐ, the penalty would be less than seventyfour lashes (taÝzÐr).208
3. 6. 5. Retaliation (qiÒÁÒ)

is milder they have many similarities. Cf. “penal law” and “divine punishment” in EJ2, by Haim Herman
Cohn.
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Al-ÓÙsÐ (1407/1986), vol. 5: 553; idem (1387/1967), vol. 8: 37; al-NajafÐ, vol. 41: 313, 400, 460; See
also ÎadÐth in al-Íurr al-ÝÀmilÐ, vol. 28: 50.
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Al-MufÐd (1410/1989): 792.
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A Muslim does not suffer retaliation for killing a non-Muslim.209 Thus, If a Muslim
murders a dhimmÐ whether intentionally (ÝamdÐ) or by misadventure (khaÔÁ’Ð), the heir of
the dhimmÐ (walÐÐ dam) is not entitled to demand retaliation and can only receive the
blood money.210 But there is an exception, a Muslim murderer who has repeatedly killed
non-Muslims or, in other words, if he is a professional or habitual murderer, the heirs of
the victim is entitled to take revenge on the killer but because of the precept that the rate
of blood money for Muslim and non-Muslim is also not equal, the heirs of victim, the
Imam or the ruler will pay the difference of the rate to the heirs of murderer and then he
would suffer retaliation.211 Some jurists argue that it is not necessary to pay any money to
the heirs of such a murderer and the ruler can punish him as a malicious man (mufsid fÐ
al-arÃ).212 In some ÎadÐth attributed to the sixth Imam, the right of retaliation is fully
recognized for the heirs of the dhimmÐ victim, even if the killer is not professional.213
However, Shiite jurists never did pay attention to those ÎadÐth. In the case where a
dhimmÐ deliberately murders a Muslim, on the other hand, apart from retaliation, he
should pay all his/her properties to the heirs of the Muslim victim, even if the properties
were more than the amount of the blood money.214 In this case, some hadÐth indicate that
the family of the deceased Muslim could, in turn, choose whether to enslave or kill the
dhimmÐ.215
Non-Muslims are retaliated against for killing non-Muslims. In cases where both
the murderer and the victim belong to another religion, even though they might be
followers of two different faiths, the law of retaliation is applied. Therefore, if the heir of
the victim wanted the implementation of retaliation in an intentional murder (qatl ÝamdÐ),
the murderer is sentenced to death.216 In cases such as these, a debate worth noting here
can be found both in the Islamic sources as well as history. In the case where a murderer
becomes a Muslim after committing the crime to escape the punishment, the content of
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the Shiite ÎadÐth here are diverse. Some of them indicate that the conversion saves the
life of the murderer and she or he should pay the blood money; others indicate that he
should be killed and conversion plays no role here.217 Most Shiite jurists relied on ÎadÐth
that confirm the first view.218
In the case of non-intentional murder, Shiite jurists demanded the payment of blood
money in all cases, whether between Muslims or non-Muslims.219 However, as it will be
noticed, the amount of money is not equal between Muslims and non-Muslims. If a
dhimmÐ unintentionally commits a murder, whether or not the victim is Muslim, he
should pay the blood money 'diya'; if he is unable to pay it, then the infallible Imam or
the ruler will pay it, not his heirs or the blood wit (ÝÁqila). The punishment in this precept
might be easier for the People of the Book when compared to that of confided to
Muslims. It has been justified in some ÎadÐth by the argument that the jizya implies the
blood money for the People of the Book, because they do not have any other protector
like the blood wit (ÝÁqila) for Muslims.220
3. 6. 6. Legal Compensation (diya)
There is generally no difference between Shiite and most Sunnite jurists (except AbÙ
ÍanÐfa who didn’t make any difference between Muslim and dhimmÐ) in designating the
amount of legal compensations without any difference in instances including money,
camels or goods. The blood money of the dhimmÐ and the musta’min (non-Muslim
foreigner, temporarily admitted in Muslim territory) according to Shiite jurists is 800
dirhams for a free male and 400 dirhams for a free female, while the blood money for a
Muslim male is 1000 dÐnÁrs and for a female is 500 dÐnÁrs.221 In accordance with some
reports, one gold coin (dÐnÁr) was equal to about 12 silver coins (dirhams), depending
upon the various prices at the time,222 but today these monetary units are vague and the
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differences cannot exactly be figured out. Despite this problem, these vague monetary
units are still mentioned in the works of contemporary Shiite jurists. The discrimination
in blood money might be better seen when that of a dhimmÐ is compared with the rate of
the diya which is determined with respect to a bodily organ of a Muslim. For example, if
somebody destroyed the testicles of a Muslim, he should pay 1000 dÐnÁrs which is equal
to the full dÐya of a sound man, but if one murders a Muslim woman or a dhimmÐ, he
should pay 500 dÐnÁrs in the former and 800 dirhams in the latter case to their heirs.
We can conclude from the data that the ideas of Shiite jurists on the subject of
penalties, retaliation and blood money have not significantly changed since al-ÓÙsÐ. At
times, his very words are quoted verbatim in the works of Shiite jurist. To prove the
claim, in this part, I have tried to cite some references from early, medieval, and
contemporary jurists to argue for the continuous and stable attitudes observable among
them towards non-Muslims. Finally, it is reasonable to conclude that those legal opinions
on non- Muslims are more akin to duties imposed upon them rather than rights that they
enjoyed.
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Chapter Two:
Iranian Society in 1848 to 1911
The Constitutional Revolution (1905-1911) represents the first direct encounter between
traditional Shiite Islam and modernity. All the earlier attempts at modernization, although
involving important changes in the legal, governmental, and administrative systems, were
conducted in areas only marginally connected with underlying traditional values. In this
Revolution, new ideas and terms emerged, among them, the idea of a Constitution, the
limitation and separation of government power, freedom, state, the nation (millat) of Iran
and the equality of all people before the law. This chapter will examine the period of
1848 to 1911, concentrating on the Revolution and its various backgrounds, and impacts.
The study does not aim to repeat simply history and historical analyses; rather, the
ensuing discussion will briefly clarify elements that would help us visualize and get a
deeper grasp of a situation that had an influence on the codification of the Constitution
regarding the rights and status of religious minorities.

1. The Political Situation
1. 1. The Qajar Dynasty
A positive and noteworthy aspect of the Safavid dynasty (1501- 1722) was that it gave
unity and a new identity to Iran and the Iranian community since the Arab invasion.1 The
first Shahs of dynasty used to achieve their aims by the two important factors, namely the
Persian language and ImÁmÐ Shiite doctrines and beliefs.2 Due to their fanatical attitude,
however, Iranian Sunnis and religious minorities were oppressed by the tyranny of the
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On the role of Safavid dynasty in Iran, see S. J. ÓabÁÔabÁ’Ð, DÐbÁchi’Ð bar NaÛarÐyy-i InÎiÔÁÔ IrÁn
[Introduction to the Theory on the Deterioration of Iran] (Tehran: NigÁh MuÝÁÒir, 1380/2001), esp.: 29-72,
121-126; R. M. Savory, ‘The Emergence of the Modern Persian State under the Safavids’, Studies in the
History of Safavid Iran (London: Varium, 1987).
The first Shahs of the Safavid dynasty regarded themselves walÐ (a very pious man who has a very close
relationship with the ImÁm and God, like the saints in Christianity). Many followers of Shah IsmÁÝÐl, the
founder of the dynasty, obeyed him, not politically, but simply to attain God’s rewards. See A. QazwÐnÐ,
AbÙ al-Íassan, FawÁ’id al-SafavÐyya, ed. by Maryam MÐr AÎmadÐ (Tehran: Mu’assasa MuÔÁliÝÁt wa
TaÎqÐqÁt FarhangÐ, 1367/1988): 90-95. Concerning the role of the Shahs in the Safavid dynasty, see
Andrew J. Newman, Safavid Iran: Rebirth of a Persian Empire (New York: Tauris & Co Ltd, 2006).
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Safavids.3 After their fall, any thought of an independent and unified Iran was gone as
well. Each ethnic group, including the Turks, BakhtiyÁrÐs, Persians, the BalÙchis, and so
on, sought after its own interests and nobody thought about the unity of country. This
political instability, serious disputation and conflicts between religious as well as ethnic
groups in the cities and villages, continued until the period when ÀqÁ MuhaÎamad KhÁn
from the Qajar tribe, a Turkic tribe from the northeast of Iran was able overcome and
settle disputes but only through massacre and bloodshed. He established a new dynasty
known as the Qajar in 1796. He was assassinated after one year.
The crown was passed on to his nephew FatÎ ÝAlÐ Shah (d. 1834).4 Two wars
between Iran and Russia (1805-1813, and 1826-1828) occurred during his reign both of
which ended in Iranian defeat. In accordance with the GulistÁn (October 1813) and
TurkamanchÁy (February 1828) treaties, the Qajar government gave up large territories in
the north, and declined to one of the worst positions in international relations, finally
falling under the influence of Russian power in its internal affairs.5 Under Articles 7 and
8 of the Supplementary Commercial Treaty, Russia and some other countries were able to
achieve unilateral capitulation for their residents with respect to civil and criminal claims
and, in consequence, the treaty threatened and abrogated the juridical independence of
Iran.6 Historians regard the TurkamanchÁy treaty as a humiliating treaty and point to the
political deterioration as its result. AbbÁs MÐrzÁ (d. 1833), Crown Prince (waliÝahd),7 son
of FatÎ ÝAlÐ Shah, who was very active and had done meritorious acts during his life, died
before his father, and as a result, the crown was passed on to AbbÁs MÐrzÁ’s eldest son,
3

See, S. J. ÓabÁÔabÁ’Ð, op. cit., 50-83. Further information can be sought in Vera B. Moreen, “The Status of
Religious Minorities in Safavid Iran 1617-1661”, Journal of Near Eastern Studies, 40 (1981): 119-134;
Varten Gregorian, “Minorities of Isfahan: The Armenian Community of Isfahan 1587-1722,” Iranian
Studies, 7 (1974): 652-680.
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Persian Question, vol. 1: 410- 411, quoted by C. GhanÐ, Iran and the Rise of Reza Shah: From Qajar
Collapse to Pahlavi Rule (London: B. Tauris, 1998): 2, 19.
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See text of the covenant including sixteen articles and its supplement in S. NafÐsÐ, TarÐkh MuÝÁÒir IrÁn
[The History of Contemporary Iran] (Tehran: AsÁÔÐr, 1383/2003): 670-687.
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Iran] (Tehran: WizÁrat KhÁrij-i, 1355/1976), esp.: 16-20. The roots of capitulation in Iran in the format of
trading privileges go back to the period of Mongol rule in 639/1241. See M. A. Chilungar, KÁpÐtulÁsÐyÙn
dar TÁrÐkh IrÁn [Capitulation in the History of Iran] (Tehran: Markaz, 1382/2002), Ch. 2 & 3 for the
condition of forcible capitulation in the period of Qajar dynasty; see also A. K. S. Lambton, “ImtiyÁzÁt, iiiPersia”, esp. 1189-1191 in EI 2.
7
With regard to his biography see H. Busse, “AbbÁs MÐrzÁ” in EIR; E. Abrahamian, Iran Between Two
Revolutions (Princeton: Princeton University Press, 1982): 53.
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MuÎammad Shah (r. 1834-1848). MuÎammad Shah chose MÐrzÁ AbÙ al-QÁsim (17791835), known as QÁ’im MaqÁm as his Prime Minister (Òadr aÝÛam) who was quite
influential,8 but, after just one year, he was killed, because the king could not tolerate
him. The next person to become Òadr aÝÛam was MÐrzÁ ÀghÁsÐ (d.1849),9 who studied
mysticism and theology and used to be the Shah’s teacher. During ÀghÁsÐ’s thirteen year
in office, the government had important political problem of recovering Herat (northeast
of Iran). Iran engaged in a war with the AfghÁns against the interests of Britain in Herat,
hoping to get support from Russia, but finally, despite its efforts, it was forced to give up
the region.10
NÁÒir al-DÐn, the son of Muhammad Shah, was the fourth Shah of the Qajar
dynasty who came to power (in 1848) when he was only seventeen years old. He, too,
had a very efficient and capable Òadr aÝÛam, MÐrzÁ TaqÐ KhÁn, known AmÐr KabÐr (d.
1852).11 AmÐr KabÐr followed up on the ideas of the reform started by AbbÁs MÐrzÁ and
later on QÁ’im MaqÁm took them up. He participated in three political missions to Russia
and the Ottoman Empire before becoming Òadr aÝÛam and those trips had a great
influence on his thinking. Three years later, he suffered the same fate as that of QÁ’im
MaqÁm: he was the second Prime Minister to be killed by the order of the ruling Qajar
Shah. Some of his reforms will be explained below. MÐrzÁ Íusayn KhÁn SipahsÁlÁr (r.
1871-1882) was another eminent Òadr aÝÛam, in the period of NÁÒir al-DÐn Shah who
continued the great reforms. The idea of demand for justice as a background for the
Constitutional Revolution had appeared among the people and governors during
SipahsÁlÁr’s period in political office.12 In general, historians have considered the
situation of Iran in the forty years of the reign of NÁÒir al-DÐn Shah to be one of inactivity
8
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DÁnishgÁh Tehran, 1342/1963), vol. 2: 128-134. For more information on the historical background of
Herat, see Maria Szupe, “Herat” in EIR.
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MullÁ ÝAlÐ KanÐ and Sayyid ÑÁliÎ ÝArab. See F. ÀdamÐyyat; AndÐsh-i TaraqqÐ wa ÍukÙmat QÁnÙn: ÝAÒr-i
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KhÁrazmÐ, 1356/1978), esp. 265-268. With regard to the manner of SipahsÁlÁr, see E. G. Browne, The
Persian Revolution of 1905- 1909 (London: Cambridge, 1910), 130-133, 420.
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and at the same time of relative stability.13 Even though the Shah went to European
countries three times, the trips made no positive impact on his mind. He was killed by
MÐrzÁ Reza KirmÁnÐ14 (executed in 1896), who was a disciple of, and hence under the
influence of Sayyid JamÁl al-DÐn Asad ÀbÁdÐ, known as AfghÁnÐ (1839-1897).15
MuÛaffar al-DÐn (r. 1896-1907) was the fifth Shah of the Qajar dynasty who, with
his special characteristics,16 helped the Constitutional Revolution attain victory and in
particular helped in the establishment of the first Parliament (majlis). Among his
colleagues only MÐrzÁ ÝAlÐ KhÁn AmÐn al-Dawla,17(d. 1904) the effective prime minister
-- who served for only a short time -- is worth mentioning. The Shah died only ten days
after his endorsement of the Constitution. MuÎammad ÝAlÐ MÐrzÁ (r. 1906-1909) who
continued the dictatorial policy of his grandfather became the sixth Shah of the dynasty.
He did not support constitutionalism and, backed by Russian troops, closed and
bombarded the parliament. Soon after, armed revolutionaries took over Tehran (July of
1909) forcing him to take refuge in the Russian embassy and then with Russian support
left Iran abdicating his position to his twelve-year son, AÎmad Shah, the seventh and the
last Shah (r. 1909-1925) of the Qajar dynasty.18
1. 2. Foreign Powers
Two of the world’s most powerful powers, Britain and Russia, were in constant
competition over their interests in Iran, especially in the Persian Gulf. By the end of the
nineteenth century, the paradigm of global politics allowed the strong countries to
colonize and interfere with the internal affairs of other countries even by war.19 On the
13
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See his motive for the assassination of the Shadow of God, the honorific used for the Shah, in his
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of the History of Ideas; ed. P. Wiener (New York: Charles Scribner’s Sons, 1973); Immanuel Kant,
Perpetual Peace and Other Essays on Politics, History, and Morals, tr. Ted Humphrey (Indianapolis:
Hackett, 1983).
14

52

one hand, Russia interfered in the social political affairs of Iran in order to acquire the
Northern provinces, to find a route to the waters of the Persian Gulf, and to increase its
position in the balance of power. On the other hand, since the defense of India was a
serious question for Britain in the time, Britain also sought after its own interests, such as
an easy route to the geographical territories of India. In this competition, Iran was usually
a subject of their threats. In many works written on the history of Iran and on the
Constitutional Revolution, the authors relied on Foreign Office Archives (F.O.)20 and
other documents to show the degree of interference's two powers. The present study
concentrates on British Documents on Foreign Affairs (BDF, 1985).21 After publishing
those documents, which explicitly mention those aims, the claim is certainly not
groundless. One report among many could be regarded as evidence:
“…on the other hand, it is surely clear that Russia cannot be suffered to
annex KhurÁsÁn, or any of the Northern provinces of Persia, while we sit
still and do nothing….They want Persia, not merely for the intrinsic
value of the Northern provinces but in order to get to the [Persian]22
Gulf, and they will rashly take any step that would effectually, and at a
blow, prevent the realization of that dream”.23
There are some documents that also show Russian rivalry in opposition to against British
politics.24 This bilateral competition, which is sometimes mentioned in documents as
jealousy,25 was not limited to economic and political affairs but developed into judicial
cultural ones as well.26
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53

At first the Qajars had no idea of building a relationship with a third country to
create a balance of powers, and then, when this idea was finally broached, all diplomatic
affairs had by then been frustrated.27 After Napoleon’s victory over Russia (1807) and the
signing of the Tilsit treaty, Iran made great efforts to introduce France onto the Iranian
political economic scene but these efforts were defeated.28 As we shall see, however,
France in the Qajar period had cultural influences, in particular, training the first group of
the intelligentsia and expanding the education of Iranian Muslims and Jews. In the late
nineteenth century, Iran could not even get loans from French, Dutch and Belgian
banks.29 One of the main reasons for this failure was the politics of Britain and Russia.30
One example of their political interference is a report that was sent to the Ministry of
Foreign Affairs late in the reign of MuÛaffar al-DÐn Shah where it says that
“a request was made by the Persian government to the French minister for the
appointment of a French financier …The Russian government minister saw no
objection …but thought the appointment should be subject to the following
conditions…3) That he should not deal with a foreign loan without informing the
British and Russian representatives.”31
When the first German ambassador came to Iran in 1885 and pursued economic and
cultural activities such as obtaining concessions for a German bank, a school and
hospital, he was able to achieve some measure of success; the British embassy reported
these efforts and regarded his acts ‘as poisonous for relations between the English, the
Persians and the Russians’.32 More cases of their competition in the period are
available.33
In accordance with these circumstances, NÁÒir al-DÐn Shah tried to give political
economic concessions to Britain and Russia, respectively. Every time the government
27
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(1348/1970): 458-62. On the relationship between Iran and France in that period, see, idem, 546-565; and
on Iran, Austria and America see also, idem: 566- 575; see also Kamyar Ghaneabassiri, “U.S. Foreign
Policy and Persia, 1856-1921”, Iranian Studies, 35/1-3 (2002): 145-177.
28
BÐnÁ, op. cit, vol.1: 118-121.
29
F. ÀdamÐyyat, Idi’uluzhÐ NahÃat MashrÙÔÐyyat IrÁn [The Ideology of the Constitutional Movement]
(Tehran: PayÁm, 1355/1976): 110-111.
30
BDF, vol. 13: 294-5.
31
Ibid: 477.
32
BDF, vol. 13: 424.
33
See as an example: F. ÀdamÐyyat (1348/1970): 412-14, 455-546.

54

was about to give a concession to one, the other would definitely raise objections and try
to cancel it. For example, the first objections to the Tobacco Regie Concession given to a
British company were made by Russia34 and only afterward did it gradually change into
popular protest movement (1891-92) led by clerics such as MÐrzÁ Íasan ÀshtÐyÁnÐ in
Tehran and in accordance with one idea MÐrzÁ Íasan ShÐrÁzÐ in Iraq who gave their legal
opinions prohibiting the use of all tobacco. The intelligentsia also supported the protest.35
The influential courtiers, the royal princes, statesmen, and even the Shah’s friends were
divided into supporters of Russia or Britain. The Shah liked this division because he was
able to exploit the power of each group whenever it was appropriate, even though he was
not proficient in managing the game. In accordance with this policy, Britain got
economic concessions in the north and Russia secured its own economic concessions in
the south. They also gave loans with very humiliating conditions to the Iranian
government.36
During the period of MuÛaffar al-DÐn Shah direct intervention of two powers were
increased. Their embassies ordered the Shah to choose who to put in charge of ministries
and local governorships.37 It is perhaps adequate for our purpose here to read part of
Curzon’s report on the death of NÁÒir al-DÐn Shah (1896) to learn about one hundred
years of British intervention.
“We don’t want the walÐÝahd [that is MuÛaffar al-DÐn whose residence was in
Tabriz] to ride down from Tabriz with an escort of Russian soldiers in the same
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way as we ourselves brought down Muhammad Shah in 1835 to be installed as
shah under Russian auspices…”.38
Afterwards in 1896 the balance of power between Britain and Russia changed in favor of
Russian interests and by preparing the ground for the Constitutional Revolution, Britain
who failed to get some concessions such as that of Reuter's, that in the competition it
remained behind and lost its support. Thus she decided to advocate the protests to redress
backwardness.39 The support had a logical justification, for the Revolution could weaken
the position of the royal government as well as Russian interests, and both aims were in
Britain’s favor. In addition, Russia was engaged in a war with Japan (January 1905) and
could not attend effectively to the political scene of Iran at the same time.
British support for the Revolution lasted a short time. It was only after MuÎammad
ÝAlÐ Shah closed the majlis that it continued and influenced the Shah to accept the
Constitution.40 The atmosphere changed, however, after the Anglo-Russian Agreement
(31 August 1907) when the Russians and the British agreed to carve Iran into three
regions of interest, the north, the south and the neutral region.41 The foreign powers
interpreted the agreement as contributing to the independence of Iran and a declaration of
the end of negative competition, but from an Iranian perspective, it was a very harmful
covenant.42 The Iranian view maintained that England only supported the Constitutional
Revolution as long as it saw in it a means of combating Russian influence. A
consequence of the agreement was that only a few years later Russian and British troops
were able to occupy GÐlÁn and ÀzarbÁijÁn in the north and some regions in the south in
1911. Some historians believed that if World War I in 1914 in Europe had not broken out,
Iran would have been destroyed through the results of the agreement of 1907.43
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As to the position of Russia on the Constitutional Revolution, an additional note
deserves mention here. During the Qajar period, especially from 1896 on, Russia
supported the Shah and its advocates among the courtiers. They usually consolidated
their position by threatening the Shah, the ulema, and others with the possibility of
occupying the north of Iran.44 The support continued after the victory of the Revolution,
when they agreed to give refuge to MuÎammad ÝAlÐ Shah and some princes.45 It was Ivan
Alexwich, the then Russian diplomat in Tehran, who wrote his ideas on constitutionalism
in the following manner:
“No Russian who knows the condition of Iran can agree with the revolution in
such a country which from every aspect is backward. It is clear that the
movement is not a natural event and will be only conducive to more sedition and
disorder in the society placing our interests at risk. Thus, it is obligatory for the
Russian state to defend Iran and act seriously to safeguard its interests.”46
From examining secret reports on behalf of the representative of the Russian army, it
becomes clear that the military operation against the majlis and the assassination of some
revolutionaries in 1908 by the Shah was planned and advocated by Russian military
forces.47 For a short while, Colonel Liakhoff, the commander of operations, became the
governor of Tehran.48 But, Britain kept silent as regard to these events at that time.
The Anglo Russian rivalry continued until October 1917 when the Bolshevik
Revolution occurred, during which Russia disappeared from the Iranian political scene.
Later on, it was only Britain who had influence and was the active player. Britain’s
political and economic control was further strengthened by the presence of her army in
almost all parts.49 The humiliating apex of the Iranian state appeared in the agreement of
1919, under which, in spite of its name of ‘Friendship and Assistance’, put Iran
completely under the influence of Britain. To all appearances, she was independent but in
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reality, it was a colony of Britain.50 The story of sad situation in the period of AÎmad
Shah goes beyond the scope of the present study.
2. The Socio-cultural Situation
2. 1. The Social situation
When the young Shah, NÁÒir al-DÐn, came to power (1848), bearing the honorific title of
the ‘Shadow of God’ until his death (1896), the socioeconomic and administrative
structure had not improved and remained antiquated. The main obstacle to progress was
the dictatorial treatment of the Shah and the lack of adequate education of the people.
During the period, two Òadr aÝÛam, AmÐr KabÐr and SipahsÁlÁr, had carried out some
reforms, but their efforts were not followed up by their successors. The lack of big cities,
learned men, easy routes of communication and available transportation, the very low
rate of literacy and limited places and subjects for learning were the main reasons for
Iranians remaining ignorant of the realities happening in the world in the 19th century.
This period witnessed an increase in the rate of poverty, a rise in the occurrence of
natural famines as opposed to artificial ones (such as those of 1871), the lack of drinking
water, the spread of cholera (1892), the sale of Iranian girls to neighboring countries, and
most important of all, the dictatorial treatment of the Shah and the oppression of local
governors.51
NÁÒir al-DÐn Shah was personally interested in modern methods and instruments in
order to consolidate his government. With respect to this fact, the telegraph, a
government newspaper, the army, new administrative structures and a new system of
levying taxes, which seemed to be effective elements for sustaining the power of the
Shah, came to Iran more or less. Under his dictatorial policy, the Shah awarded contracts
for the management of the security and public order of various regions to local governors.
The result was that anybody of his relatives who was ready to pay the most money would
be successful in gaining a position and as a consequence, he could put much more
50
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pressure on the people. In addition, the custom of taking bribes became a common
practice in the system even by the Shah himself.52
The ÝulamÁ', mostly jurists (fuqahÁ'), upheld Shiite doctrines, they constituted a
religious power and held a great deal of influence within the society. The Shah needed
their support to legitimize his power and at the same time, he tried to prevent their
interference in political affairs. The balance of power between the two groups; the
religious and the political, remained one of the main issues during the Qajar dynasty.53 In
one of his letters, the Shah warned against the influence of clerics in politics, expressly
stating that
“We haven’t forgotten those fatwÁs concerning jihad issued by those who came
from Najaf and Karbala54 to Tehran and forced poor FatÎ ÝAlÐ Shah to fight
against the Russian state. Whatever we have been suffering has been a result of
those injunctions of the ÝulamÁ' and surely there is no need to repeat them…”55
According to this policy, he separated the customary courts (maÎÁkim ÝurfÐ) from the
religious ones (maÎÁkim sharÝÐ) in order to limit the scope of the clerics' power. The laws
of the religious courts were based upon the Qur’Án, the Sunna and the fiqh-oriented
opinions of jurists; in consequence, the laws and regulations were administrated and
practiced by the clerics without any unity of policy. In addition, religious judgments were
regarded sacred, so it was impossible to dispute a judge’s final decisions. The religious
courts took cognizance of civil cases and left the criminal ones for the customary courts
in which the law was based upon the Oral law, including common sense, and precedents.
Judges of the customary courts were careful not to issue any judgment that would oppose
the religious courts, and it was common for them to allow a case to be appealed to the
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religious court when it contained some special difficulty.56 NÁÒir al-DÐn Shah and
SipahsÁlÁr, Òadr aÝÛam, tried to centralize the administration of justice through the dÐwÁn
khÁn-i and to expand the field of customary jurisdiction by establishing the Ministry of
Justice.57 Sometimes a criminal case was appealed directly to the governor of the
province, or to the Shah himself; this was especially the case if one of the parties
involved was in any way connected with the government. The Shah or the governor
would not be very much concerned with the law in such an event, but decided at once,
and with a word or a gesture decreed retribution or reward.58After all, even though the
customary courts had a prominent place in the administration of justice, the religious one
kept its important legal authority in practice. It remains to be seen a particular court
which in accordance with capitulation, was independent. It was established in the Foreign
Ministry called dÐwÁn muÎÁkamÁt-i khÁrij-i [the Supreme Court of Foreign Affairs] to
look after the affairs of foreigners and sometimes of religious minorities. Nevertheless,
the consulates in various cities under the law of capitulation had had the right of
judgment, and sometimes they interfered with the injunctions that were issued by the
Supreme Court.59
2. 2. Education
Education was exclusive for boys and was only possible in traditional schools (maktab
khÁn-i) directed mostly by clerics. In these schools, the student learnt reading and
writing, Persian and Arabic grammar, some classic literature, and the ability to read and
memorize the Qur’Án. If the students continued their education in the religious schools,
they would learn some fiqh material, ÎadÐth, jurisprudence, Aristotelian logic,
interpretation of the Qur’Án and, in some cases, philosophy mixed with mysticism and
theology in polemic fashion. Due to the fact that the uÒÙlÐ attitude triumphed over the
56
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akhbÁrÐ after the death of MuÎammad BÁqir BihbahÁnÐ (1791-2),60 jurisprudential
discussions were welcome more than before. There was no material beyond these
subjects and at the same time the basic knowledge, the method of instruction and texts
were not adequate for educational purposes. Religious schools still suffer from these
defects today.61 A few students were going to Najaf and Karbala in Iraq (ÝatabÁt ÝÁliyÁt)
in order to continue at higher levels of Islamic studies to reach the grade of mujtahid and
perhaps become sources of emulation.62 The clerics who graduated from the ÝatabÁt had
great influence and they were highly respected by the people. As we shall see, all the
clerical leaders of the Constitutional Revolution, whether for or against, had been
educated there.
Regarding education, AmÐr KabÐr followed the process of reform started by ÝAbbÁs
MÐrzÁ. During AmÐr KabÐr’s period of office (1849), some of the students who were sent
abroad to Britain and France by MÐrzÁ for the first time to learn practical subjects and
sciences, foreign languages and medicine had returned.63 In addition to dispatching
students abroad, AmÐr decided to train some students in the modern fields of knowledge
within the country. The dÁr al-funÙn [The Abode of Learning]64 was a center he
established for learning new techniques and modern sciences, vis-à-vis the traditional
schools, however he could not see the results of his work, since he was assassinated by
the Shah in 1852. The students of the dÁr al-funÙn were mostly the sons of the
aristocracy and rarely came from the ranks of the religious minorities who later had a role
in the Revolution. These reforms coincided with the revolt of Sayyid MuÎammad ÝAlÐ
BÁb, which created a general atmosphere of political instability which came to an end
with the execution of the BÁb (d. 1849) and many of his followers.65
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After the death of AmÐr KabÐr, the process of modernization and reforms continued
under the control of the Shah who selected only those modernizing strategies that had a
role to play in the consolidation of his government. He stopped the growth of the dÁr alfunÙn, forbade the opening of new schools, declared some newspapers illegal, prevented
the government from sending students abroad, forbade people, including his relatives,
from visiting Europe, and adopted other policies that are recorded in history books.66
Further example of his policy in the realm of education was choosing students from a
particular social class for the dÁr al-funÙn. Then the first schools with a new educational
system were established by MÐrzÁ Íasan KhÁn RushdÐyya in 1886;67 an open-minded
man who was successful in handling these schools in spite of the harsh opposition he
received from the clerics. One of the consequences of the Shah’s trip (1873) to Europe,
however, was the feeling that modern education would threaten his monarchy.
In the period of MuÛaffar al-DÐn Shah (r. 1896-1906), a new system of schools and
some colleges were established by the order of the Shah and in some cases with the
support of some European countries, especially France. Among these new colleges, it is
noteworthy to mention that one of them, established by the order of the Shah (1899) was
established to train diplomats in the political and legal sciences.68 This college was under
the management of MÐrzÁ NaÒr AllÁh MushÐr al-Dawla, the foreign minister, and his son
Íasan MushÐr al-Mulk (PÐrnÐya),69 one of the authors of the draft of the Constitution and
its Supplement. Graduates from the college had an important role to play in the modern
structure of the state. The admission of students depended on the nobility of their family,
success in entrance examinations, and finally the agreement of the foreign minister. The
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history of the world, international and political law, and French language were the main
subjects taught at this college. It had some foreign professors and some Iranians who
were educated in the dÁr al-funÙn, such as MÐrzÁ MuÎammad ÝAlÐ FurÙghÐ (d. 1942). He
was a learned man who later became the principal of the college and he became twice
prime minister in the period of Reza Shah.70 He was an eminent intellectual who tried
hard to bring about modernization and modern thoughts. He wrote for the first time
valuable works such as ÍuqÙq AsÁsÐ yaÝnÐ AdÁb MashrÙÔiyyat Duwal [Fundamental Law,
i.e. the Principles of the Constitutional States] in 1326/1908,71 and translated a book in
economics as UsÙl ÝIlm Tharwat Milal in 1323/1905.72 In these books, he tried to present
the principles of modernity in the field of political economic law. He also wrote Seyr-i
Íikmat dar UrÙpÁ [The History of Philosophy in Europe] to introduce the main ideas of
Western philosophers from Thales (624?-546? B.C.) to the great philosophers of the 19th
century. He had a great role in saving Iran from the invasion of foreign military forces
during World War I.
2. 3. Newspapers
MÐrzÁ ÑÁlih ShÐrÁzÐ, who was one of the eight students sent to Europe and returned in
1819,73 printed the government newspaper KÁghadh-i AkhbÁr [Newspaper] for the first
time in 1837. It reported in flattering tones, on the orders of the Shah and news from the
royal court in a language that the people did not easily understand. AmÐr KabÐr changed
the style of the newspaper. For a long time, this newspaper and others similar were
published in a simple format with almost the same content reporting on governmental
affairs and news about statesmen.74 Educated people however, showed no desire to read
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the newspaper. The first newspapers with different formats and content to exert an
influence in awakening Iranians used to be published abroad and were brought into Iran
after delays and sometimes smuggled into the country. Some of these newspapers were as
follows: Akhtar [the Star] (1875) published in Istanbul, QÁnÙn [The Law] from London
(1880-9), and Íabl al-MatÐn [The Firm Cord] a weekly (1893) coming from Calcutta. It
was during the period of the Revolution that the number of newspapers increased.75
Religious minorities also published some newspapers that will be introduced below.
2. 4. Books
It is pertinent to our discussion to look at the books that influenced the literate classes of
society in the late 19th century. Books indirectly offered modern ideas such as the
equality of all people before the law which later came onto the political scene in the
society. The process of translating books was started by the order of AbbÁs MÐrzÁ76 with
the assumption that by these books the government could acquire the valuable experience
of Western progress. Some of these books were Voltaire’s Essays on Peter the Great,
Charles XII, and Edward Gibbon’s (1737-1794) The History of the Decline and Fall of
the Roman Empire.77 In the period of our study, there were scholars such as FataÎ ÝAlÐ
ÀkhundzÁd-i (1812-1878), who held secular anti-clerical views and wrote notable books
and plays in a new style, but they were never known among the masses. However, late
during the rule of NÁÒir al-DÐn Shah, a free translation of the novel of James Morier
(1780-1849) ÍajÐ BÁbÁ IsfahÁnÐ78 achieved enduring popularity. It was translated by
MÐrzÁ ÍabÐb IÒfahÁnÐ and even though it displayed a hostile and disdainful portrayal of
the Persian character, at the same time it provoked Iranians to acknowledge their
backwardness and defects by its simple and funny language. The translator also had
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another story GharÁ’ib ÝAvÁ’id Milal79 [The Strange Things of Nations] which was
rendered from Arabic and published in 1885. This book was a kind of anthropological
story, described by the characters, and depicted the illogical and irrational convictions of
various nations. One of them, according to the story, insulted the People of the Book and
other religious people. The presentation of such a theme in fictional language was a really
innovational act in a society that did not pay attention to other faiths. Another irrational
conviction, according to the story, was the belief in the role of superstitions that was
current among Iranians.80 Another important critical work was SÐyÁÎat nÁmiy-i IbrÁhÐm
Biyg [The Travelogue of IbrÁhÐm] whose author explains through a fictional story the
wishes of a Persian national who enthusiastically returns to his homeland and finds
nothing except the tyranny of the ruler, ignorance and corruption. It was written by Zayn
al-ÝÀbidÐn MarÁghi’Ð. The first volume was published in 1896, the second in 1905, and
the third in 1909.81 The book had a great influence on revolutionaries and according to
NÁÛim al-IslÁm KirmÁnÐ82 the first volume was regularly read in secret societies before
the Revolution.83 In very simple language, this was the first time a book contained
material that had some ideas on codes of law, egalitarianism and administering the
codification of law. The name of the constitutionalism and the majlis even are mentioned
in this work.84
There are two more stories worth mentioning here. The first was a historical,
political and philosophical story of a young man whose name is Telemak.85 The story as a
matter of fact, criticized the state of Louis XIV and his dictatorship. The author also
criticized the policy of the Church in the West and believed that the state should be
associated with reason and civility. The story explicitly talks about natural rights and its
elements, i.e. equality in the distribution of wealth; the rejection of inherited privilege;
opposition to war, and showing a regard for individual merits.86 These concepts were
unfamiliar to Iranians and they learned about them through the story. The second story
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was ManÔiq al-WaÎsh [The Language of the Beasts] originally written by Comtesse de
Segure in French, introducing some elements of the natural system, and human rights in
the memoirs of a donkey. MÐrzÁ ÝAlÐ KhÁn Amin al-Dawla, the learned Òadr aÝÛam of
MuÛaffar al-DÐn Shah, rendered the story from its Arabic version and published in
1300/1882.87 The story is reported by a donkey complaining under the oppression of its
owner. Through complaints, the donkey little by little understands whose rights, and in
the Persian version, the translator intentionally inserted material relevant to Iranian
society, criticizing the morality of provincial aristocrats and thus explaining the concepts
of natural rights and equality.88 These works made a background to bring about later
some modern terms and concepts in the mind of learned men.
2. 5. Eminent Personalities
There were important personalities who had an important role in the process of the
changes that led to the bringing about of constitutionalism. As to the prominent
intelligentsia and clerics who by their acts and works played a key role in awakening
Iranians, especially the elite class, and who paved the way for the emergence of the idea
of the Constitution, eight persons deserve mention. They are as follows:
a- Sayyid JamÁl al-DÐn Asad ÀbÁdÐ (1839-1897),
b- Sayyid MuÎammad ÓabÁÔabÁ’Ð (1843-1913),
c- Sayyid ÝAbdu AllÁh BihbahÁnÐ (1840? -1911),
d- Fatah ÝAlÐ ÀkhundzÁd-i (1812-1878),
e- MÐrzÁ Malkam KhÁn (1834-1908),
f- MirzÁ Àqa KhÁn KirmÁnÐ (1854-1896),
g- ÝAbd al-RaÎÐm Óalbov (1834-1911),
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h- MÐrzÁ YÙsuf KhÁn MustashÁr al-Dawla (1808?-1895).
There are writings on each of them in Persian and English; nevertheless, for our inquiry it
is adequate to know some relevant useful points regarding these individuals. On Sayyid
JamÁl, known as AfghÁnÐ, according to ÀdamÐyyat, scholarly historian, his ideas on
equality were not published in Iran. He did not have, by and large, systematic and
profound ideas and was only a pan-Islamist who propagated Islamic nationalism in the
19th century when nationalism was in vogue. He became famous among the people of
Afghanistan, Egypt, and India more than Iran.89 The biographies of ÓabÁtabÁ’Ð and
BihbahÁnÐ are frequently mentioned in relevant sources, but there are some points
concerning their position against Sheikh FaÃl AllÁh NÙrÐ, a famous Ayatollah who
disagreed with constitutionalism, which we will mention. Concerning the ideas of FataÎ
ÝAlÐ ÀkhundzÁd-i,90MirzÁ Àqa KhÁn KirmÁnÐ91 and Abd al-RaÎÐm Óalbov,92 who tried to
introduce some aspects of Western thought in Iran, ÀdamÐyyat has independent treatises.
These treatises are very valuable and readable, but their publication has been forbidden in
Iran since 1979. He described their ideas with sympathy and occasionally with
exaggeration. For our inquiry, MÐrzÁ Malkam KhÁn and MÐrzÁ YÙsuf KhÁn MustashÁr alDawla are important amongst these eight personalities, for they had a relatively
prominent role in understanding the concept of constitutionalism and the codifying of
modern laws, which had some influence on the codification of the rights of religious
minorities.
While Malkam93 was apparently a Muslim by birth, he basically belonged to an
Armenian family and his father had converted to Islam.94 He was a secular intellectual,
just as he appeared in his early works. Among his works, eight of them are on the essence
of law. He wrote five of treatises (between 1858- 1862) when he was young and only
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showed them to the Shah, his friends and some of the courtiers. These works are as
follows: Daftar TanÛÐmÁt

95

[Book of Reform] (1858), Majlis TanÛÐmÁt [Committee of

Reforms] (1859-60), DastgÁh DÐwÁn [The System of Tribunal] (1860-61), Daftar QÁnÙn
[Notebook of the Law] (1860), and RafÐq wa WazÐr [Friend and Minister] (1861). With
the exception of Daftar QÁnÙn, the rest of his works explained how the government
should handle its affairs. The main proposal in his recommendations was the separation
of the affairs of government into a legislative council and an executive cabinet, but both
were to be appointed by the Shah. Daftar QÁnÙn was a new penal code, which he adopted
from the French Penal Code. His books were never published among people to educate
them as to the role of law and regulations in the reform and administration of the affairs
of the country. His thinking being what it was, the Shah, influential courtiers, local
governors, and the intelligentsia also read his works.96 During his mission to London as
ambassador, he was discovered to be engaged in financial corruption by selling a
concession lottery to a British company. After he was relieved of all governmental
responsibilities, he began to publish the newspaper QÁnÙn [Law] (1890-1898, which was
altogether published in 41 issues) that had a liberal Islamic tone and content in order to
attract the attention of the clerics. He intended to take revenge on the Shah and Òadr
aÝÛam for removing him from his post. Thus, he explicitly criticized them in his
newspaper and at the same time offered modern ideas in Islamic religious terms. This
was a trend that did not have a precedent in the earlier works of Malkam before 1890. If
Malkam remained in his position, he would never have thought of publishing the QÁnÙn.
In addition, after 35 years he renewed his idea in the previous treatises with a new
attitude to attract the attention of MuÛaffar al-DÐn Shah. In his new works, he changed the
previous idea that reform in Iran should involve absolute obedience to the West. While
ÀdamÐyyat regarded Malkam KhÁn in his works as the father of introducing modern
concepts and law in Iran, Algar97 took him as a politically hypocritical man and
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disregarded his efforts in offering modern concepts to Iran. However, M. ÀjudÁnÐ has
shown balance in his judgment on Malkam and showed both sides of his character. The
analysis on Malkam here has been obtained from the work of M. ÀjudÁnÐ.98
As for MÐrzÁ YÙsuf KhÁn MustashÁr al-Dawla [Counselor of the State], it can be
said that he was a brilliant thinker, with a religious attitude, who had devoted all his life
to the dignity and service of his government and people. When he was about eighty years
old, NÁÒir al-DÐn Shah had heard something about his writing of Yik Kalam-i [One
Word], in which he mentioned several times the equality between the king and a beggar
before the codes of law. The Shah ordered the confiscation of his property, imprisoned,
and tortured him. He died in 1895. His main work, i.e. One Word, with his biography was
autographed in 1895 in Tehran by the author and was published in Tabriz in 1906, in
Tehran in 2003, and in a Persian-English version in Amsterdam in 2007.99 Under the
influence of Malkam, he believed that the secret of progress in Western countries lay in
one word; i.e. having a new system of law.100 He followed Malkam in the idea of the
separation of the legislature and the executive affairs in government. He thought that new
terms in modern law such as justice or egalite in French could be found in Persian
Islamic literature (ÝadÁlat). Thus, he selected nineteen articles of the French Constitution
and inserted some Qur’Ánic verses and ÎadÐth to demonstrate similarities between Islamic
doctrines and the Codes of the French Constitution.101 He argued that he didn’t intend to
change regulations in fiqh; rather he intended to change their format so that they would
become law books that would be universally available and expressed in the language of
the people.102 The method of One Word will be evaluated in "textual analysis" in chapters
three and four of the present study. The last works of Malkam and the works of
MustashÁr al-Dawla were models for the authors of the Constitution. We shall see that
the articles were written in a way that did not offend the Shah and the ulema. That is why
the Constitution was formed in mixed motifs including Islamic, Western and Iranian
content. The critique of the integrated policy of Malkam and then that of the Constitution
98
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is the main subject of the work of M. ÀjudÁnÐ, MashrÙÔ-i IrÁnÐ [Iranian
Constitutionalism]. According to him, expressing this policy was a kind of betrayal of the
country and it caused a defective, failed Revolution and Constitution to appear, or we
could see the emergence of an Iranian style constitution.103 A lion was born without a
mane, a tail and an abdomen.104
However, intellectuals such as Malkam and MustashÁr al-Dawla did not have any
other choice save regarding the religious context of Iran. Still, we see after one hundred
years of the Constitutional Revolution, that every new subject with a religious coloring
might be more easily accepted by ordinary people than other subjects. To understand
what the real context is, it will be enough to remember that ÀjudÁnÐ himself narrated, in a
scholarly manner, the story of Iranian communist groups, especially ijtimÁÝiyyÙn
ÝÁmmÐyyÙn [the Social Democrats] and later on the TÙd-i party, which used many verses
of the Qur’Án and religious items in their announcements and internal regulations to make
themselves acceptable to their audiences.105 One evidence can prove the main claim and
show the real context; some preachers who were clerics regarded constitutionalism as a
sign of the appearance of al-ImÁm al-MahdÐ, the Imam in the Occultation, and they thus
predicted that, according to the Qur’Án and ÎadÐth that the Revolution would be
victorious.106
3. The Constitutional Revolution
3. 1. Resources
Casting a cursory look at the main works concerning the Constitutional Revolution would
help us give a relevant analysis on the subject. It is necessary to consider the historical
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works written by historians who were close to the time. Five important historians who
were more or less eyewitnesses of the phenomenon are NÁÛim al-IslÁm KirmÁnÐ (18631918), AÎmad KasrawÐ (1890-1945), YaÎyÁ Dawlat ÀbÁdÐ (1862-1940), E. G. Browne
(1862-1926), and MahdÐ MalikzÁd-i (1884-1955).
Since KirmÁnÐ was a cleric who belonged to the middle class of the society and did
not follow the interests of any particular group, his work107 is the main source for all
researchers, even Browne who used to live in Iran at that time. At the same time, it is the
fact that he was close to the religious leaders of the Revolution.108 He wrote his daily
memoirs during the events and, even though he did not have a standard style in recording
historical events, his memoirs do enjoy scholarly value and validity.
KasrawÐ,109 a historian who was living in Tabriz, wrote about events in Tehran but
rarely of other cities and it was all based on his own information; nevertheless, his book
has a style in recording historical events, which is quite new to the Persian.110 Since he
was a secular, iconoclastic man, religious factions, whether Islamic or BahÁ’Ð, do not like
his reports and judgments.111 He also wrote treatises on ShÐÝÐsm and BahÁ’Ðsm and was
finally assassinated by a radical Islamic group called the Devotees of Islam (fadÁ’ÐyÁn-i
IslÁm).112
The work of Dawlat ÀbÁdÐ,113 is an autobiography that contains much valuable
information, even though was written without any standard style, hence it is difficult
sometimes to find out relevant material for research purposes. Since, he was born in a
clerical family and grew up in a religious atmosphere, he knew many of the customs and
humor of such families. One can find in his book an anti-clerical approach and perhaps
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that is why some regarded him as AzalÐ.114 However, it is important to know that the
government and some clerics in the period accused every opponent or open-mind man as
a BÁbÐ or AzalÐ in order to easily suppress his views and ideas.
Browne’s works on Iran are still regarded as unique and authentic. He wrote his
book over one hundred years ago and even though he mentioned in his introduction to
The Persian Revolution of 1905-1909 that he did not intend to write a historical work, he
practically did. Without Browne’s work, i.e. without the eyes of a foreign observer, one
cannot look at the phenomenon as it was and perceive the facts.115
MalikzÁd-i is a son of Malik al-MutakallimÐn (1864-1908), the open-mind cleric
who, according to Browne,116 became AzalÐ and due to his radical sermons and treatment
was assassinated by MuÎammad ÝAlÐ Shah in 1908. MalikzÁd-i wrote his work, which
included his analyses and memories on the events, about forty years afterward. He
highlighted the role of some clerics and intelligentsia who, according to his idea, other
historians did not do justice them in their works. As such, it benefits scholars to see his
material and attitude to compare their data with others.
Furthermore, there are some monographs that were written for and against
constitutionalism indicative of clerical attitudes on the subject.117 These monographs
would help us to find the bases of those current fiqh-oriented opinions as well as some
articles in the Constitution 1907 and 1979, which contain some discrimination against
religious minorities. Among historians, except for F. ÀdamÐyyat, few paid attention to
these monographs that demonstrate the clerics’ impression of and their argumentation
regarding modern concepts and terms.
It would be also important to make a few comments on the analytical works written
on the Constitutional Revolution. Some of these works were written to describe all the
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facts that contributed to the making of the movement and analyze them according to their
theories. In this category, three works may be identified, they are as follows: (1) the
works of FireydÙn ÀdamÐyyat, and especially relevant to the present study, his book
Idi’uluzhÐ NahÃat MashrÙÔÐyyat IrÁn [The Ideology of the Constitutional Movement],
(1355/1976), (2) Iran between Two Revolutions by Ervand Abrahamian (1982), and (3)
MashrÙÔ-i IrÁnÐ [The Iranian Constitutionalism] by MÁshÁllÁh ÀjudÁni (1382/2003). In
another category, there are some works that are rather adaptations and incorporations of
previous works. Such works can hardly be regarded as valid and authoritative. In the third
category, there are works written to impose the ideas of the writers on the reader and to
change the reality into what they please. Some writers tried to highlight the role of socialdemocratic personalities and groups, others intended to emphasize the role of the clerics
vis-à-vis the intelligentsia or vice versa, and other writers made futile efforts to present
the Revolution as a result of AzalÐ ideas.118 In the last type of works, everybody might be
regarded for example as an AzalÐ, even Ayatollah Najm ÀbÁdÐ, a famous jurist of Tehran
and other clerics who were open-minded high-ranking clerics.119
3. 2. Events
The details of events were reported in historical works concerning the movement, but it is
relevant to the present study to review some important aspects of these events to give an
appropriate analysis regarding the main topic. The spark of the Revolution (1905-1911)
was lit in Tehran by the public arrest and punishment of two respected businessmen for
raising the price of sugar (12 December 1905). Following the incident, people gathered in
the mosques and meeting places, and listened to the preaching of some clerics who were
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directed by two high-ranking clerical leaders, that is, Sayyid ÝAbd AllÁh BihbahÁnÐ,120
and Sayyid MuÎammad ÓabÁÔabÁ’Ð.121 They invited a group of religious students (about
2000 persons) to take asylum (bast)122 in the Shah ÝAbd al-ÝAÛÐm shrine, a religious place
in Rey, south of Tehran. Financially the bast was supported by some merchants among
whom were Zoroastrians, some of the intelligentsia, and even some courtiers. The
government asked the ulema about their demands. At first, they only called for the
dismissal of ÝAyn al-Dawla,123 Òadr aÝÛam and son-in-law of MuÛaffar al-DÐn Shah, and
of Mr. Naus, a Belgian manager of the customs house, and then later added to the list,
establishing a House of Justice (ÝadÁlat khÁn-i).124 The government accepted the request
to restore the ÝadÁlat khÁn-i for the practice of SharÐÝa law in order to save people from
the tyranny of local governors and to guarantee the safety of refugees in the sanctuary.
This stage of protest soon ended, but still the ulema were suspicious of the reforms and
doubted if the government really intended to keep its promises.
The early days of 1906 coincided with the month of muÎarram. It is of special
significance to the Shiites because the martyrdom of the third al-ImÁm Íusayn occurred
in that month in the year 61/680, and it provided the best opportunity for the clerics to
resume their denunciations of the government. In the first clash between the government
and the protesters, some preachers were arrested and compelled to leave the city. This
sparked off even more protests against those decisions bringing the protesters into
conflict with soldiers. Suddenly one of the religious students, who was a sayyid (in the
lineage of the family of the Prophet, hence quite respected by the public) was shot and
killed by an officer. This event added fuel to the flame. After a few days, the clerical
leaders including Sheikh FaÃl AllÁh NurÐ125 in this time made a decision to leave Tehran
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and take refuge in Qum (15th July 1906). According to Browne, ‘thither they were
followed by such crowds that the road from Tehran to Qum is said to have resembled the
street of a town, and hence the Persians name this second exodus hijrat kubrÁ, ‘the Great
Flight’.”126 In addition, some representatives of the merchants and bankers took refuge at
the British Legation, and later others were joined them. As already stated, religious
minorities, especially Zoroastrians also participated in the meetings. During the time, the
demands of the refugees were for the establishment of a Court of Justice, and for a
Constitution, and a National Assembly. The telegraph, the new symbol of modernization
established by a British company, played an important role during the Revolution in
expanding the protests to other cities. Finally, after many discussions and negotiations, on
5th August 1906 which coincided with his birthday, the Shah agreed to depose Òadr aÝÛam
and to endorse the Constitution. The occupation of both sanctuaries came to an end and
the ulema went back to Tehran, greatly respected and warmly welcomed by the public,
including some groups of the religious minorities and representatives of the Shah. All the
clerics remained united until the date of their demands; there was no disunity. When the
clerics were being welcomed by various people, some of them were the religious
minorities who erected tents in their encampments in the streets. When the leaders,
ÓabÁÔabÁ’Ð and BihbahÁnÐ, entered their encampments and were received by being offered
beverages, they drank without paying attention to the issue of the purity or impurity of
their drinks. KirmÁnÐ, surprisingly, reported the story while, according to him, the people
noticed the events with much surprise as well.127 I will use the evidence in chapter five to
verify the favorite analysis on encountering the Shiite tradition with modernity.
The government under the pressure of the leaders appointed a committee to write a
draft of the Electoral Law (niÛÁm nÁm-i intikhÁbÁt).128 The committee had anxiety that
the Shah would change his mind and cancel his edict, so only 36 days later, on 8
September 1906, the Electoral Law was prepared and the Shah ratified it. According to
Article 19, the Assembly was expected to begin its duty as soon as the elections were
concluded in the metropolis, without waiting for the arrival of the provincial deputies.
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The Assembly was opened up on 7 October 1906, with ÑanÐÝ al-Dawla129 as its first
president.
The Crown Prince, the walÐÝahd, MÐrzÁ MuÎammad ÝAlÐ, who lived in Tabriz, with
the aid of his Russian tutor tried to prevent publishing the news of Tehran in the city. He
failed and the people of Tabriz strongly protested against the tyranny of the walÐÝahd and
played an important role in the Revolution and subsequent events. They closed their
shops and explicitly announced demands for freedom and the Constitution. On 27th
September 1906, the news that the Shah had granted a Constitution reached Tabriz and
the revolutionaries formed a society (anjuman) to hold elections. Amongst the deputies
elected in Tabriz was a young revolutionary by the name of Sayyid Íasan TaqÐzÁd-i130
who played complicated role in subsequent events. Later on, he was who accused of
killing Sayyid ÝAbd AllÁh BihbahÁnÐ, and of being linked with and depending on the
British diplomatic mission. In time, he became a senator and even he was made chairman
of the Senate Parliament in the Pahlavi period.
The duty of the Assembly was to prepare a final version of the Constitution for the
Shah’s approval. The deputies were able to do this in December and the Shah ratified it
only five days before his death, on 30th December 1906. When MuÎammad ÝAlÐ Shah was
crowned (19th January 1907), he showed his opposition to the majlis by not sending an
invitation to the deputies, and continued his policy by banning the ministers from
attending the Assembly and proceeded to answer questions himself. He was able to
obtain the support of some clerics such as Sheikh FaÃl AllÁh NÙrÐ who, after codifying
the Constitution, changed his mind and began to write monographs and to give lectures
against it, especially against those articles that were indicative of equality of people
before the law. In addition, he and his adherents secured asylum (bast) in Rey demanding
an Islamic constitution (mashrÙÔ-i mashrÙÝ-i). As far as our study is concerned, the
sayings of NÙrÐ, which restored the fiqh-oriented opinions of Shiite jurists on religious
minorities, are still important; the details of which shall be dealt with later. In August
1907, those oppositions coincided with some important events such as the assassination

129

Regarding his biography and his role in the first Parliament, see, BÁmdÁd, vol. 4: 63-69.
It seems that among works written on him, the following is academically the best one, see, ‘TaqÐzÁd-i’
in EWI by ÝAbd al-Íusayn Àdharang.

130

76

of AmÐn al-SulÔÁn,131 the new Òadr aÝÛam, by a revolutionary from Tabriz;132
encountering the government with Russian threats, Turkish aggression, and more
importantly the Anglo-Russian Agreement (1907). In such an atmosphere, some
revolutionary newspapers misused their freedom and made very sharp criticisms against
the government and the Shah himself preparing the ground to make the Shah indignant.
In the autumn of 1907, the Supplement to the Constitution was prepared, and on 7th
October, it was ratified by MuÎammad ÝAlÐ Shah. During this time, the deputies in the
majlis came to oversee the executive affairs of the country. One of the suggestions made
by revolutionary societies (anjumans) was that disliked the Shah, they would form a
Persian armed forces as a national army. Gradually the conflict between the two groups
increased; on one side was the Shah, his own bodyguards, Sheikh FaÃl AllÁh NÙrÐ and his
followers, and on the other side were the members of the majlis, in spite of their internal
conflicts, radical anjumans, especially the anjuman of Tabriz, and top-ranking clerics in
Tehran and in the shrine cities of Iraq were supporters of the Revolution. It was reported
that the majlis secretly dismissed the Shah from power. The conflicts increased to a
climax in June 1908, when, with the support of a Russian army and Cossack Brigade, the
Shah arrested some constitutionalists, executed two revolutionaries and bombarded the
majlis. After Tehran fell under the Shah’s control, the center of opposition shifted to
Tabriz, and two revolutionaries by the name of SattÁr KhÁn and BÁqir KhÁn133 led the
movement with anjuman supporters, comprised mainly of Armenians134 and Sheikhites.
Sheikh NÙrÐ in Tehran justified the Shah’s actions by arguing that constitutionalism and
the parliamentary system contradicted the SharÐÝa. On the other hand, the ulema of the
ÝatabÁt and foreign embassies in Tehran wrote letters to the Shah and asked him to reopen
the majlis and restore socio-political stability. The Shah however paid no attention to any
of them until May of 1909. Then under new economic as well as political pressures, he
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declared the restoration of the Constitution and proclaimed 19 July 1909 as the date of
general elections for the second period of the majlis. Before the arrival of that date,
however, the revolutionaries or mujÁhidÐn who were engaged in the battle against
Russian intervention in Tabriz captured Tehran on 13 July 1909 with the support of the
BakhtÐyÁrÐ tribe of Isfahan.135 The Shah took refuge in the Russian embassy. The
revolutionaries dismissed some of the courtiers and executed some of the Shah’s
supporters, including Sheikh FaÃl AllÁh NÙrÐ and MuÎammad ÑanÐÝ HaÃrat136 by special
tribunal.
A supreme parliament (majlis ÝÁlÐ) that was comprised of about 300 members from
all groups was founded to find a solution. This majlis deposed MuÎammad ÝAlÐ Shah and
selected his son AÎmad MÐrzÁ (r. 1909-1925), on aged 12, as his successor and ÝAÃud alMulk,137 head of the Qajar tribe as regent. After a few months, a new electoral law was
prepared. As far as our study is concerned, the main change in the Electoral Law was
allotting particular seats for Jews, Zoroastrians, Armenians, and Assyrians, with each
group having their own representatives. The second majlis started its activity on 15
November 1909, while the country had a very confused administration. After about six
months, two parties were founded in the majlis, both of which had armed supporters
outside. They were the radical Democrats led by TaqÐzÁd-i who had some relations with
the Social Democrat group in Baku, and the Moderates who included some of the
courtiers, traditional merchants of the bazaar and ulema, led by BihbahÁnÐ and
ÓabÁÔabÁ’Ð. Soon after, their conflicts increased so that Sheikh MuÎammad KÁzim,
known as AkhÙnd KhurÁsÁnÐ,138 and ÝAbd Allah MazandarÁnÐ (d. 1330/1911), two topranking Ayatollahs who were great supporter of the constitutionalism, wrote in June 1910
to the government asking for the dismissal of TaqÐzÁd-i from the majlis because of his
harmful activities and his anti-religious manner in the opinion of the Ayatollah.139
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BihbahÁnÐ on 16 July1910 was assassinated by one of mujÁhidÐn connected with TaqÐzÁdi who afterwards escaped the country. The BakhtÐyÁrÐ tribe little by little expanded their
influence in the administration of government until the end of the period of the second
majlis (24 December 1911), and they even intended to return the ex-Shah to the throne.
During that time, Britain and Russia occupied most regions in northern and central Iran
and went on with their competition.
3. 3. Analyses
There are various analyses on the Revolution, which led to the formation of a
constitutional monarchy. NÁÒir al- DÐn and MuÛaffar al-DÐn Shah and the class of
governors were going to make a great reform in the country regarding all the socioeconomic as well as cultural aspects of Iran. On the one hand, the idea of competition
with the Ottoman Empire which had already been constitutional (1876) and had a limited
parliamentary system, led the Shahs to think over reform seriously. However, until 1905,
the idea remained undeveloped and they did not actually do anything.140 Late in the
century the Shah, the courtiers, and the intelligentsia, considered Britain and France as
models of progress and modernization came to be understood to be the reason for
development in these countries. One solution was in codifying laws and regulations,
forming parliamentary system and applying economic freedoms. Even NÁÒir al-DÐn Shah
after his third trip abroad (1889), in a meeting with his ministers spoke concerning his
decision to uphold some regulations and to appoint a committee under the directorship of
MÐrzÁ MaÎmÙd KhÁn NÁÒir al-Mulk a learned man among the courtiers, to form a
commission,141 and to write a draft of laws.142 Shah sent a representative to Germany to
ask advice on reforms of the administration.143 Therefore, the idea of a royal constitution
was for this class a solution to save the royal government in a new form. As we shall see
the class of intelligentsia had the major role in reforming, codifying the Constitution and
other laws, and in managing the majlis. They considered the Iranian Constitution as a
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means of prestige in the Middle East. They intended to uphold and follow the model of
the French Revolution.
Some of the courtiers and governors, however, were not in agreement with this
prescription as a cure or remedy. They believed that the common man, who remained
ignorant, could not understand what a Constitution meant. Among the documents, there
are some references that can be used to argue for the claim. Two letters are worth noting:
the first one, a letter of NÁÒir al-Mulk, who belonged to this group to Ñayyid MuÎammad
ÓabÁÔabÁ’Ð, in early 1906, saying that a constitutional monarchy would cause disorder and
confusion in the society. He argued that ‘Iran does not even have ten persons who know
what a parliament meant, let alone make decisions for the country there’.144 The second
was a letter of SulÔÁn ÝAbd al-ÍamÐd (r. 1876-1909) from the Ottoman Empire, who
wrote to MuÛaffar al-DÐn Shah, referring to the reason for suspending the Constitution
and the Parliament in his country. He mentioned the point that having and applying a
Constitution was too soon for his own people and the same held true for Iran.145 The
events that actually happened after 1911 approved their arguments.
Based on the above information, we can offer our analysis. It seems true and
universally agreed upon, that people in the Qajar period were too disabled and oppressed
to have the will to seek their freedom from that condition. The idea of the demand for
justice had existed among the people and governors from the period of Íusayn KhÁn
SipahsÁlÁr (r. 1287-1297/1871-1882).146 There is evidence that indicates on the low level
of demands in the first sanctuary, and then a change in the demands to asking for a majlis
and a constitutional monarchy.147 Ordinary people and even clerics148 did not know the
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meaning of the Constitution, while some of the intelligentsia and the courtiers applied
these new concepts. When the clerics and activists provoked people to protest and to
participate in the gatherings in order to proclaim their demands, they explained some
issues such as the backwardness of the country and the oppression and injustice of local
governors, not the meaning of modern concepts. The Constitution, the parliament, the
state, the nation and equality of the rights were terms and concepts that were only
familiar ideas to the intelligentsia who graduated from a new system of education,
whether in Iran or abroad.149 It is said that the word 'constitution' was introduced in the
royal proclamation of MuÛaffar al-DÐn Shah in August 1906 by two sons of MushÐr alMulk, the foreign minister.150
The triangle of participants in the Revolution consisted of merchants, clerics, and
the intelligentsia. There is enough evidence for the idea that from the beginning,
constitutional monarchy was not the question that was agreed upon on all sides of the
triangle. There was also no single interpretation of constitutionalism, every class having
their own interpretation. The merchants aspired to find a better economic situation, a
decrease in government interference, and economic security. Some of the intelligentsia
regarded the constitution as a means to free man from outdated traditions and historical
superstition.151 Other persons of this class and the courtiers regarded it as a means for the
progress and prestige of the country and knew what they wanted to do.152 Some of the
participants had the interests of their masters in the foreign embassies in mind. The
clerics imagined and attributed a religious conception to constitutionalism. They thought
that constitutionalism might be the means to attain security, justice and further more the
fulfillment of the Islamic law. Sayyid MuÎammad ÓabÁÔabÁ’Ð, a pious clerical leader,
honestly said in the first parliament:
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"We ourselves did not see countries with a constitutional monarchy but have
heard from those who had seen that it is a good idea and a system that is
conducive to the security and development of the country. Then we
enthusiastically accepted the constitution”.153
To find out the precise position of the major participants more clarification is
needed. On every side among the participants and even on the part of every eminent
person the agreements and disagreements with constitutionalism were not merely based
on discussion, but also upon the properties, interests, and the political as well as the social
status that were to be achieved during the time if one stood against or for it. As far as the
present study is concerned, two eminent persons are important from each side of the
intelligentsia and clerics; Malkam KhÁn and FaÃl AllÁh NÙrÐ are famous among
historians respectively as influential supporters and opponents of the Revolution.154 One
sentence attributed to NÙrÐ at a very fateful time, i.e. the time of his execution, can
support the assumption that the opposition and support of the Revolution did not only
have a theoretical basis. After kissing the rope, he referred to his conflicts with other
clerical leaders, and said, “I was neither a reactionary nor were Sayyid ÝAbd AllÁh
[BihbahÁnÐ], and Sayyid MuÎammad [ÓabÁÔabÁ’Ð] constitutionalists; it was merely that
they wished to excel me, and I them, and there was no question of reactionary or
constitutional principles”.155 One analysis based on the theory of emotionalism vis-à-vis
rationalism in epistemology, says that one often gives his or her reasons for what he has
already chosen. Therefore, NÙrÐ was indeed against constitutionalism, for his competitors
were on the other side. This idea has more evidence in the history of the Revolution. A
closer look at Malkam could present an appropriate case for this assumption. Malkam
KhÁn, as noticed, had been considered in the sources as the father of modern laws in Iran
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and was a secular intellectual, just as he expressed himself in his works, except in the
QÁnÙn [Law] newspaper. He openly criticized the Shah in his newspaper and, at the same
time, presented modern ideas in Islamic terms, this method had not appeared in his
previous works before 1890. His new writings indicated a constitutional government with
a religious coloring, "the status of the clerical leadership of the nation should be higher
than that of the Shah…according to Shiite doctrines the present monarchy of Iran is an
outlaw and a usurper."156 The ideas of August Comte (1798-1857) and John Stuart Mill
(1806-1873), who had influenced Malkam were gone in the QÁnÙn. According to the
assumption, we can imagine that if NÙrÐ could get the status of the clerical leadership,
which Malkam suggested, then constitutionalism would perhaps have been a very good
idea. As to emotional theory, a large amount of evidence indicates that the facts are too
complicated to be categorized into simple groups. It was natural that every group in the
society, including the religious minorities who suffered from tyranny and inferior status,
were supporters of the Revolution and every group which had some interests in the
government would turn into an opponent.157
To offer a relative analysis on the issue, the impression of the clerics concerning
constitutionalism and modern concepts merits attention. Their position, whether for or
against, should be taken along with their political viewpoints on the relationship between
Shiite Islam and the government in the period of the Occultation. The current idea among
the ulema on government during the Qajar period was that sovereignty (wilÁya) was
divided into political and religious. The political realm with the permission of the ulema
belonged to the Shah who was a guardian of the country and the nation (they meant by
nation the SharÐÝa of Islam, not the modern sense of the term),158 and the other to the
ulema. In some references, it is mentioned that one of the conditions for the appearance
of the twelfth Infallible Imam is the unity of these two realms.159 According to the theory
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on dividing the powers of government– for which their adherents quoted some supportive
ÎadÐth as well as some interpretations of Qur’Ánic verses-160 a believer is one who obeys
the Shah absolutely and any efforts towards decreasing the power of the Shah and the
clerics is regarded outlawed.161 In this way, most clerics, including Sheikh NÙrÐ joined
the revolutionaries to uphold the House of Justice in the early part of the Revolution as
supporters of the monarchy and oppressed people, not as supporters of constitutionalism.
Some clerics who agreed with constitutionalism thought it would lead to implementing
and restoring the rule that says, "Islam will remain higher and nothing will be higher than
it", as noticed in the previous chapter. At first glance, the clerics didn’t have obvious
view on constitutionalism and imagined that the concept of a constitution did not have
any connection with the codification of laws and regulations and it meant merely the
limitation of the Shah’s power, and controlling and supervising executive affairs by the
members of parliament.162 One evidence for the claim is the utterances' Majd al-IslÁm
KirmÁnÐ163 and the son of ÓabÁÔabÁ’Ð, two revolutionary clerics, who gave sermons in
order to provoke people to participate in the Revolution.
“Since foreign countries are Christians and do not have any religious law, they
need to codify laws by their intellectuals, but we are Muslim and we do have the
law of Islam and should act in accordance with it”, they said.164
Some supporters argued that constitutionalism was not a new concept.
"Everyone who did not know should know that the monarchy of Iran from
ancient times had been constitutional…and the basis of Islam and Mohammedan
Law have been absolutely constitutional".165

160

RasÁ’il MashrÙÔÐyyat, ZargarÐnizhÁd (ed.), AbÙ al-Íasan MarandÐ: 196-262, esp.: 197, 203-206.
RasÁ’il MashrÙÔÐyyat, ZargarÐnizhÁd (ed.), AbÙ al-Íasan MarandÐ: 251-52. Appealing to the verses of
the Qur'Án and ÎadÐth, MarandÐ argued that mashrÙÔ-i [constitutionalism] according to the Chronogram- an
inscribed phrase in which certain letters can be read as Roman numerals indicating a specific date- or ÎisÁb
abjad is equal to mushrik (polytheist).
162
RasÁ’il MashrÙÔÐyyat, ZargarÐnizhÁd (ed.), MaÎallÁtÐ (1326/1908): 516, 539, 544.
163
Concerning his biography, see, BÁmdÁd, vol. 6: 201-205 and as we saw Afary and MalikzÁd-i regarded
him as AzalÐ and as a supporter of the Queen.
164
N. KirmÁnÐ, vol. 1: 322, 339.
165
N. KirmÁnÐ: vol. 2: 133. He quoted this sentence on behalf of a cleric whose name was Sheikh ÝAlÐ
ÝArÁqÐ.
161

84

When MuÎammad Íusayn NÁ’ÐnÐ, who gave relatively the best explanation on
constitutionalism, came to support it, he declared that it is not a new concept, he regarded
it less likely to be oppressive than absolutism and was closer to the principle of Islam. He
argued that the ulema had to choose the lesser of two evils.166 He described the
Constitution as a practicable manual (risÁl-i ÝamalÐyya) which was written for the
political affairs and general regulations of mankind (niÛÁmÁt nuÝÐyya).167 After the victory
of the Revolution, seeing the results and disorder of the country NÁ’ÐnÐ changed his
opinion and regretted writing the book TanbÐh al-Umma wa TanzÐh al-Milla (1327/1909)
that advocated constitutionalism. He withdrew all copies of the book and even disagreed
with the idea of republicanism for the country, and supported Reza Khan to take control
of the situation.168 To find out the true difference between the two groups of clerics, i.e.,
the opponents and the supporters, it is necessary to clarify what caused Sheikh NÙrÐ to
change his mind. According to NÙrÐ,
“During the Revolution some naturalist intellectuals presented some concepts
such as constitutionalism, the legitimacy of the opinion of the majority, and so
on, and because of supporting social justice I tolerated them. But afterwards
when they came to write the Constitution I felt that there was a heresy there;
otherwise, what does a deputy [of majlis] mean? What is a parliamentary system?
… If it aims to codify common law, there is no need of such a system; if it aims
to interfere in religious affairs; such deputies are not entitled to interfere in this
area. In the period of the Occultation this right belongs only to the ulema, not to
such people like a grocer or a cloth-seller.”169
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After the bombardment of the majlis by the Shah, NÙrÐ expanded his ideas by writing
some judicial as well as political announcements and monographs against
constitutionalism. He said in a monograph,
“Don’t you know that in Islam speaking and giving legal opinions concerning the
general affairs (umÙr ÝÁmm-i), and public interests (maslaÎa) of Muslims is
restricted to the Imam or his deputies in the period of the Occultation? The
interference of others in such affairs is forbidden and tantamount to arrogating
the position of the Prophet and the Imam.”170 NÙrÐ added, “It is evident for a
Muslim and it does not need an argument that we, as Shiite, praise to God, have
the best and most complete divine laws. Since the laws and regulations sent unto
the Prophet are divine laws… Islamic societies have divine laws extending from
politics to acts of devotion …and to respect this great capital, the establishment
of any law by the man is a fruitless effort".171
NÙrÐ in his treatise "Íurmat MashrÙÔ-i" [Forbiddance of Constitutionalism] which he
wrote after the enactment of the Supplement,
“One of the articles of that misled work ÃalÁlatnÁm-i, referring to the
Constitution, is that a penalty should not be carried out, unless by the law, and
then in order to fool people they (enactors) divided the law into three branches:
the first is the legislature and this is heresy and pure darkness, since nobody in
Islam is entitled to codify the law… Islam does not have any deficiency for one
intended to redress it".172
Other serious arguments, which NÙrÐ and other opponents made against the Constitution,
refer to the content of those articles dealing with freedom and the equality of the rights of
all people before the law. Examining their sayings can be helpful to grasp a better picture
of the situation in the period. The content of the arguments is not new for the present
study, and they are the same materials that were dealt with in the previous chapter
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concerning the legal opinions of Shiite jurists. Addressing members of the majlis, NÙrÐ
remarked,
“The rulings of Islam are based on inequality among mankind, so you took an
oath to agree with equality! The Qur’Án stated that a Muslim should not be
retaliated against for a non-Muslim, and then you took an oath to agree with the
right of retaliation for non-Muslims!”173 “Whatever sounds contrary to Islam,
will never have any legality whatsoever. Oh! Knaves, oh! Dishonesty, the owner
of the SharÐÝa gave you dignity and superiority and then you yourself give it up
and say 'I should be a brother and equal with the Armenians, the Zoroastrians,
and the Jews!”174
As to Article 8 of the Supplement which states ‘the people of the Persian Empire are to
enjoy equal rights before the law’, he wrote
“I am told that if we do not insert this article in our Constitution, then foreign
countries would not recognize us as Constitutionalists, I responded that in such a
case then Islam is gone (faÝalÁ al-IslÁm salÁmun). Islamic countries will never be
Constitutional since in keeping with Islamic teachings it is impossible to accept
equal rights.”175
The adherent clerics of constitutionalism responded to the questions of the
opponents. Concerning the philosophy of the establishment of the parliament, they
argued that they were not going to codify new laws in the realm of the SharÐÝa. In
addition to those laws supervising the executive affairs of government, limiting the power
of the Shah and statesmen, and preventing the oppression by local governors, the duty of
the parliament was to deal with issues that were of benefit to the people at the time.
Personal status and other Islamic laws introduced by the Prophet and the Imams are
permanent and the majlis does not intend to change them. Furthermore, the supporters
believed that by establishing the parliament, the nation would be able to save the country
from the invasion of foreign powers, from their interference in its internal affairs and,
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finally, the majlis could realize the rule of exhorting the doing of good and the
forbiddance of what is unlawful (al-amr bilmaÝrÙf wa al-nahy Ýan al-munkar).176
It seems to me that the ideas of NÙrÐ and his followers regarding the rights of
religious minorities reflected the general perception of Shiite jurists whether they
explicitly asserted it or not. With respect to our subject, i.e. the inequality between the
rights of Muslims and non-Muslims, all clerics, the uÒÙlÐ and the akhbÁrÐ, regardless of
their stance on constitutionalism, had no disagreement. From their viewpoint, legal
inequality was a subject that God had mentioned in the Qur’Án and this ruling was
permanent and recorded (naÒÒ) in which does not accept new interpretation and inference
(ijtihÁd). If MuÎammad Íusayn NaÞÐnÐ, Akhund al-KhurÁsÁnÐ, Sayyid ÝAbd AllÁh
MÁzandarÁnÐ, Sayyid ÝAbd AllÁh BihbahÁnÐ, and Sayyid MuÎammad TabÁÔabÁ’Ð, who
were great clerical leaders of the Revolution, were asked whether they were following the
Revolution in order to make the rights of Muslims and non-Muslims equal, surely their
responses were negative. They also did not even agree with the participation of women in
the election, and regarded it as contrary to the rulings of the SharÐa.177 NÁ’ÐnÐ explicitly
stated that they did not mean by freedom and equality, the equality of Muslims and
dhimmÐs in matters of inheritance, blood money, retaliation, and the freedom in
marriage.178 The supporters did not have any jurisprudential response, for they also had
the same position regarding the inequality of the rights of men and women, and Muslims
and non-Muslims. MuÎammad-IsmÁÝÐl MaÎallÁtÐ, a cleric who was a supporter of
constitutionalism, responded to NÙrÐ, saying,
“We do not mean by freedom and equality that Muslim, Jews, Christians, and
Zoroastrians are equal in their rights…yes, they have equality with Muslims with
respect to the implementation of the law. Nobody can be excluded from the law.
176
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Moreover, we mean that they have equality with Muslims in acquiring national
benefits (fawÁ’id waÔanÐyya), in a way that their efforts would not be contrary to
the conditions of dhimma. It does not mean that Islamic prerogatives will be
cancelled and the Qur’Án would be equal with the abrogated Old Testament.”179
At the same time that opposing clerical leaders did not have any disagreement concerning
the legal inequality between Muslims and non-Muslims, jurisprudentially speaking, they
did not allow radical groups to attack religious minorities and they issued a fatwÁ that
made it incumbent to extend good treatment to them.180
There seems to be some difference between the supporters and the opponents,
because of a political point that had roots in the emergence of the signs of modernization
in Iran.181 In the opinion of the former, the Constitutional Revolution was merely a means
of rejecting the dictatorship of the Shah and his governors and, in this movement, all
Iranians, including religious minorities should take part in and have a share. In addition,
the supporting clerics tried to Islamize the content of the Constitution and curiously knew
that the more or less four seats for religious minorities in the parliament not only would
not make any difference regarding their right to veto any law, which could be contrary to
the SharÐÝa, (according to the Article 2 of the Supplement), but it also might support
uniting people against the tyranny of the Shah. NÙrÐ and his camp for some reason or, to
be more exact, due to some emotion, did not want to understand this point and in effect,
their position supported the dignity of the Shah and the dictatorship.182
The last point to be added is that most clerics, if not all, who participated in the
1906 Revolution (regardless of their (dis-) agreement), belonged to the ImÁmÐ and the
uÒÙlÐ school of thought and accepted the inequality of Muslims and non-Muslims. Hence,
the theory, which is put forward in some works concerning the impact of the uÒÙlÐ
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attitude on the victory of the Revolution, is not backed by enough evidence.183 As already
stated, there was no great difference between both sides of clerics regarding the principle
of the Constitution, especially on the rights of non-Muslims. According to this
agreement, they could easily find the position to veto laws that might be contrary to the
SharÐÝa in the Supplement. Gaining this position was actually a triumph of their ideas,
even though the leader of the idea, NÙrÐ, was executed and, during the Pahlavi period, the
position of veto was ignored under the power of the Shah, not through legal
discussions.184 The great legal achievements for the intelligentsia were the introduction of
some new modern concepts, such as the Iranian nation, equality before the law and the
separation of powers in the Constitution. According to our analysis, the division of clerics
into supporters of constitutionalism (mashrÙt-i khÁh) and the supporters of the SharÐÝa
(mashrÙÝ-i khÁh) had a purely political basis. It seems that the most important element
that affected the mentality of the former was the process of modernization, which had
more or less had already begun in the country. The modernization caused the cleric
adherents to ignore not to change some fiqh-oriented opinions on religious minorities and
to grasp the new situation of the world. This is the major point that will be explained in
chapter five.
4. Non-Muslims in the Society
Broadly speaking, there has been as yet no systematic information concerning nonMuslims between 1848 to 1911, in particular the Mandeans (ÑÁbi’Ðn). However, a short
description on the situation of recognized religious minorities is provided through extant
works. In the focal period of our study, Zoroastrians, Jews, Christians, ÑÁbi’Ðn, and BÁbÐs
(including BahÁ’Ðs and AzalÐs) were living in Iran.
4. 1. Demography
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Some reports estimate that the number of the whole population in 1881 was about six
million persons and in 1904 ten million.185 Religious minorities had been living in
various cities with different early histories of their presence in the society. Most
Zoroastrians lived in two cities: Yazd and KirmÁn in the east and southeast, respectively.
Their quarter, which was called the gabr-mahall-i,186 was outside the city walls and they
had to live there. According to some reports, about 9, 000 Zoroastrians lived in those
cities in 1850 and then 23, 000 in 1883, while in the early period of the Safavid dynasty
the number reached 1,000,000.187 When ManekjÐ LÐmjÐ HÁteria (1813-1890),188 as a
representative of the Parsis,189 in India came to Iran (1854), the Zoroastrians found in him
a strong supporter. Some of them especially after the 1906 Revolution, gradually left
those cities and moved to Tehran. Nowadays, most Zoroastrians live in Tehran and Yazd.
Iranian Jews, who have had a long history in Iran, were about 13, 000 in 1854.
They lived in various cities such as Shiraz, Isfahan (both cities in the centre), Hamadan,
KirmÁnshÁh, SÁwujbulÁgh (in the west and northwest) and Mashhad (in the northeast).190
In 1839, some Jews of Mashhad were forcibly made to accept Islam and were known as
JadÐd al-IslÁm.191 Many of Jews moved to Tehran from the west and northeast after 1906
to find more security and to improve their economic situation. They have had synagogues
in those cities, and they have a high respect for Hamadan where there is the tomb of
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Esther (4th cent. B.C.E.), the wife of Ahasuerus, king of Persia, and Mordecai (5th cent.
B.C.E.).192 Most Iranian Jews, after the 1906 Revolution, have been living in Tehran,
Isfahan, Yazd, and Shiraz provinces. They were only able to build fifteen synagogues in
Tehran during the Pahlavi period,193 but at the same time, their number had decreased.194
According to the head of the Anjuman KalÐmÐyÁn,195 the main Iranian Jewish institution,
today there are about 35,000 Jews living in Iran and they are free to practice their
rituals.196
Christians, including Gregorian Armenians and Assyrians,197 who are known as
Nestorians, and Chaldeans, were living in the focal period of the study mostly in Isfahan,
Shiraz, KhuzistÁn, BÙshihr (southwest of Iran)198 and UrÙmÐyya (in the northwest), with
very few in Tehran. They have very famous as well as old churches in the region of
ÀzarbÁyjÁn.199 Armenians were resettled from JulfÁ of Armenia to Isfahan by Shah
ÝAbbÁs I (r. 996-1038/1588-1629). After staying there they were permitted to build
churches in new JulfÁ and at the same time they have kept their relation and dependency
upon the Armenian Church of Armenia until 1958, and then, of Cilicia.200 According to
some reports, in the period under study, the number of Armenians had decreased to 20,
000.201 The exact number of Assyrians in the period concerned could not be ascertained,
however.
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The ÑÁbi’Ðn have been living in the southwest, especially around the city of Ahwaz
for many centuries. According to some reports they are Jews who converted and believed
in John the Baptist, the son of Zechariah, hence they were called ÑÁbiÎÐn (swimmers) and
later on the name changed to ÑÁbi’Ðn.202 No information could be gained on the number
of them in the period under study.
Sayyid MuÎammad-ÝAlÐ BÁb, the founder of BÁbÐ faith, was executed in 1849.203
Great conflicts have been reported to have erupted among his successors, hence they
divided into two main groups; AzalÐ and BahÁ’Ð.204 Afterwards his followers, regarded as
heretics, lived in various cities such as Yazd, BÙshihr, Shiraz, ZanjÁn, and MazandarÁn
(in the north). There is no reliable source on their number in that period.

4. 2. Social Conditions
In the period under discussion, the economy of the country was mostly based on
agriculture and primitive trade and the government obtained income through taxes. The
characteristics of the cities were more similar to that of villages or undeveloped societies.
The high rate of poverty; the low standards of education, income, and health; interference
in others’ affairs; and considering others who did not have the same tribal or religious
affiliations as strangers were the main features accounted for in such societies by
sociologists. Religious minorities had an inferior status and role in the society and
because they accepted this status, they have often coexisted with Iranian Muslims in
peace. For more security, in most cities, recognized religious minorities preferred to live
together in certain local areas (mahall-i) separately and towards which local governors
did not pay adequate attention. Perhaps one reason for the limited information regarding
them in the sources would be the particular conditions in those areas. Neighborhoods
where religious minorities lived did not have independent systems of education and
health. It was only in the late 19th century when modernization began to appear in Iran
that some schools, with the support of some foreign countries were established for Jews
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and Christians for the first time. It has been cited that religious minorities, especially
Jews, some Zoroastrians and Christians who didn’t have lands to work on, chose as
careers such activities as providing music for weddings, trading in alcohol, cloth, silk,
and antiques, the buying and selling land, exchanging money (ÒarrÁfÐ), usury and
sometimes selling traditional drugs besides the crafts and the professions.205 The majority
of Zoroastrians and ÑÁbi’Ðn were also peasants and artisans.206
People in 19th century Iran lived at a low socio-cultural and economical level.
Religious minorities sometimes had problems that made their situation with more
difficult; for example, Christians in the northwest had ongoing conflicts with Kurds and
Turkish tribes of Iran and Turkey in the area and, from time to time, they were attacked
by Kurds.207 Since the ÑÁbi’Ðn were an isolated faith and tribe, they had less sociopolitical difficulties with Muslims and other groups. It is true that according to some
reports religious minorities generally speaking, were
“treated with much toleration, and are rarely forced to submit to greater injustice
and indignity that is awarded to Muslims as well”.208
However, religious minorities, especially Jews and Zoroastrians, occasionally, were
oppressed by local governors in order to extract more taxes or take more bribes. Misusing
legal opinions, low ranking clerics, attacked religious minorities through radical groups
and pressured them to become Muslim or accept difficult regulations. There were also
religious motivations to attack religious minorities but in the most of them, the major
motivation was the tyranny of local governors. As far as I have found, among all the noprint documents in the Archives of the Foreign Ministry from 1862/1279 to 1906/1324
there were about two hundred cases recorded where religious minorities had been
attacked. But one can rarely find a fatwÁ on behalf of a high-ranking jurist where he gave
anybody the right to attack religious minorities, to force them to convert, or issued the
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right to identify religious minorities by special dress codes.209 The lack of
implementation of the SharÐÝa was a religious motivation that cleric-preachers used to
exhort the people to protest against prevailing conditions, which they considered to be the
cause for every social defeat, even the spread of cholera.210 In such an atmosphere when
some radical clerics want to show the people examples of evil (munkar), they reduced the
evil to the act of usury and the selling and drinking alcohol in public view by religious
minorities. In some cases, they thought that if religious minorities became Muslim, or at
least obeyed the specific regulations offered by the jurists, their situation would have
been better in the light of God’s grace. This kind of treatment, according to some reports,
existed from time to time since the Mongol period until the end of the Qajar dynasty. The
attack on religious minorities sometimes also had roots in the social and psychic feedback
of another problem. For example, after AmÐn al-Dawla, who was an efficient Òadr aÝÛam
for a short time in 1314/1896, and who prevented many abuses by the ÝulamÁ' and
influential courtiers (darbÁrÐyÁn), decreasing their monthly allowances, some fanatic
groups with the permission of some clerics attacked Jews and claimed that they should
have a dress code to be distinguished from Muslims. The government for a short time had
to order Jews to hang a silver necklace with musÁ’Ð (attributed to Moses) written on it on
their clothes.211
To better understanding circumstances at the end of the 19th century, and the role
of the Revolution in uniting the people, it is pertinent to add a few more explanations and
evidence on the violent treatment toward religious minorities. The following examples
illustrate the obstacles of codifying the Constitution which contains the equal rights for
Muslims and non-Muslims. One of the main references that reported this kind of
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treatment is TÁrÐkh-i YahÙd-i IrÁn [The History of Iranian Jews], written by ÍabÐb LiwÐ
212

and confined mostly to the oppression of Jews. According to the author, the reasons

for violent treatment of religious minorities are:
-

The impact of the violent morality of Mongols on Iranians.213

-

The impact of the anti-Semitism of radical Christians in Europe on Iranians. He
believed that Iranians came to know of this kind of treatment against the Jews by
European tourists who visited Iran in the period of the Safavid dynasty. In this
part of the report, LiwÐ refers to this point that levying the jizya and enforcing a
dress code in order to distinguish the Jews were also current in European
countries. However, the color of the dress code in Islamic countries, including
Iran, was red and in the European countries yellow.214

-

Converted Jews tried to make some difficulties for their relatives. They captivated
the hearts of local governors by conversion and even sometime by persecuting or
killing their former co-religionists. The governors usually employed these persons
to collect the jizya and other taxes.215 This group, known as JadÐd al-IslÁm or nuw
musalmÁn, as already stated, could prevent all of their non-Muslim relatives from
receiving an inheritance.

-

The religious motivations of clerics or radical Muslims were another factor. These
motivations sometimes had other aims such as gaining a reputation in the eyes of
the people, wealth or a good position in the government.216
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The conversion of some Jews intentionally and faithfully, as they believed, to Islam,
Christianity, BahÁ’Ð or the BÁbÐ AzalÐ faiths, was another factor that the author mostly
ignored. In some instances, converted Jews wrote treatises or essays criticizing Jewish
law and theology, or tried to propagate and spread their new faith to their former coreligionists. These activities increased the Islamic motivation for Muslims to cooperate
with the JadÐd al-IslÁms to convert more individuals. In the opinion of Muslims, after
writing such monographs, there was no longer any rationale for remaining a Jew. LiwÐ in
his work reported some cases of conversion, including even the conversion of Jewish
clerics to BahÁ’Ðsm.217 It is more important to find out the reason for the latter case
because the people of the BahÁ’Ð faith were under harder circumstances in that period
than the Jews. LiwÐ was not successful in explaining the problem and only complained
about his co-religionists regarding the conversion. He tacitly hinted that the reason for
this was that these Jews were not satisfied with how the law and theology of the Jewish
tradition corresponded with the demands of this world.218
LiwÐ in his works rarely mentioned reports indicative of intentional conversions
from Judaism to Christianity219 or Islam. In the 19th century, there were two important
conversions which had great impact on the situation of the Jews. Daniel Tsadik, however,
reported the story to us in a scholarly and detailed manner.220 Here we quote briefly it in
order to mention some points concerning the report. Two Jewish clerics whose names
were ÍÁjÐ BÁbÁ QazwÐnÐ, the son of MuÎammad IsmÁÝÐl, and MuÎammad RiÃÁ’Ð, known
as JadÐd al-Islam, converted to Islam and wrote two books refuting the claims of
Judaism. QazwÐnÐ’s book, MaÎÃar al-ShuhÙd fÐ Radd al-YahÙd [The Court of Refuting
the Jews] written in Persian in 1797, and the book of RiÃÁ’Ð, ManqÙl RiÃÁ’Ð [The
Discourse], was written in the Hebrew language or characters without an exact date.
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RiÃÁ’Ð was a contemporary of AÎmad NarÁqÐ (1245/1831).221 According to M. M. AqÁ
Buzurg ÓihrÁnÐ (d. 1389/1969), the historian biographer who in scholarly fashion,
collected a list of Shiite works from the seventh to the twentieth century in 26 volumes,
said that
“the original Hebrew of RiÃÁ’Ð’s book was not found but Sayyid ÝAlÐ ÓihrÁnÐ
cooperated with MuÎammad JaÝfar, son of the author’s brother, and MuÎammad
ÝAlÐ KÁshÁnÐ known as MullÁ AqÁ JÁnÐ translated it into Persian and published in
1292/1875-6”.222
Tsadik did not mention explicitly whether he reported the content of the book from
Persian or the Hebrew version, but only in one case did he give his judgment on RiÃÁ’Ð’s
book which was that it had similar words with that of QazwÐnÐ’s.223 Following this brief
information regarding the two books, it is notable that when the Jewish community
reproached him for his conversion,
“he explained that he did not renounce his forbears’ religion for the sake of
property, status or nearness to the rulers.”224
The conversion of the two rabbis with this high level of motivation, therefore, naturally
increased cultural pressure on religious minorities in the period of our study. Tsadik
(2005) reported the content of the book in detail, but the polemic-theological motifs of
these books will not be considered here.225 It is worth noting that with the support of the
Qajar dynasty, especially in the period of FatÎ ÝAlÐ Shah, many polemic works were
written against Sunnism, WahhÁbism, SÙfÐsm, SheikhÐsm, BahÁ’Ðsm, Christianity and
Judaism.226
221
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There are some cases where Zoroastrians also converted to Islam to find a better
socio-economic situation. Most of them were women seeking an opportunity to marry
Muslims. Like Jews, Zoroastrians regard only themselves as the chosen tribe of God and
consider their blood pure. According to this belief, the marriage of a Zoroastrian with
others is not lawful and conversion is regarded as a great heresy.227 The Zoroastrian
documents consider all cases of conversion as forcible ones,228 but there are some
documents that expressly indicate voluntary conversion as well.229 As to Christians and
the ÑÁbi’Ðn there were no cases of conversion found for that time.
Amidst all the disturbances surrounding religious minorities in this period, the
Hamadan disturbances (1892-3) was a notable example which the sources have reported
in detail.230 According to IÝtimÁd al-SalÔana, a learned man who used to read newspapers
to the Shah and then became a minister of cultural affairs, the disturbances were started
by a cleric called MullÁ ÝAbdu AllÁh who issued a verdict that the Jews of Hamadan had
to convert to Islam or restrictions and a dress code would be imposed on them to
distinguish them from Muslims. Since the Jews were more than five or six thousand in
number in Hamadan and at that time benefited from the support of the British embassy,
the ambassador complained about the MullÁ to the Shah. The Shah immediately
summoned the MullÁ to Tehran.231 Reporting the events with some exaggeration, LiwÐ
said that the MullÁ imposed regulations on the Jews such as their men should wear a red
patch on their coats, their women should put on red or khaki veils; they should not ride
horses, they were not allowed to come outdoors on a rainy day lest they might defile
Muslims; they were not allowed to build houses higher than that of their Muslim
neighbors, and so on.232 Such regulations had existed for Zoroastrians in KirmÁn and
227
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Yazd during 1880 to 1911.233 From amongst the lengthy list of regulations which are to
be found in the documents, I have only briefly quoted those that have bases in the works
of Shiite jurists from al-ÓÙsÐ until today.
Similar riots occurred in KirmÁnshÁh and Shiraz in 1896. However, regarding the
former, there is only one reference available.234 As to the latter, the disturbances had
various aspects, among them religious motivations. ShuÝÁÝ al-SalÔana, the governor of
Shiraz, mentioned the requests of people in a letter, among which was the request for
distinguishing religious minorities, especially Jews, in Shiraz. According to him, the
people had said that since religious minorities were not identifiable, they were worried
about impurity and other Islamic rulings.235 The governor indicated that he would ask the
Crown Prince, the walÐÝahd to give them permission to distinguish Jews in Shiraz in order
to maintain calm. The governor then ordered the Jews to attach the red patch on their
clothes, and the revolt temporarily ceased.236 However, after a few months, the riot was
completely over as soon as the governor was removed.237 This event showed that the
roots of the riot did not have a religious motivation or basis but grew from the oppression
and pressures imposed by the governor. According to LiwÐ, compared to the reign of the
previous Shahs and governors of the Qajar, Safavid, and Mongol dynasties, the situation
of religious minorities was better in the time of NÁÒir al-DÐn Shah (1848-1896).238 Some
similar reports are available concerning the Zoroastrians239 and the SheykhÐyya group in
the same period of time.240 On the other hand, according to some documents in the
Iranian Ministry of Foreign Affairs, some riots against the Jews in Tehran in 1904 and in
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Shiraz in 1910 took place at the instigation of the Jews themselves as well as those of
some foreigners.241
In 1905, with the start of the protests against the tyranny of the local governor of
Tehran which led to the Constitutional Revolution, religious minorities joined other
Iranian Muslims. There are some reports which indicate the participation of Jews,
Christians, Zoroastrians and AzalÐs in the Revolution in Tehran, Isfahan, Tabriz,
UrÙmÐyya, and Shiraz.242 These documents briefly refer to the issue and do not contain
detailed expositions. However, the atmosphere and the prejudice with regard to religious
minorities during the Revolution had not completely changed, and the traditional
mentality continued to exist, even among the revolutionaries. In one of the secret
committees (anjuman makhfÐ),243 established for implementing revolutionary acts,
religious minorities had intended to appoint their deputies for the majlis. KirmÁnÐ
reported that
“the committee decided to convince them to ignore the selection of
representatives because of the opposition of the ÝulamÁ' in Najaf and Isfahan.
After great efforts, the Christians and Jews accepted and succumbed to the
justification. They, then, gave their right to Sayyid MuÎammad ÓabÁÔabÁ’Ð and
Sayyid ÝAbdu Allah BihbahÁnÐ, respectively, to be their representatives in the
majlis. But the Zoroastrians had selected ArbÁb JamshÐd.244 We tried to convince
them and to treat them like Jews and Christians, since if any riot occurred in the
society, the religious minorities would suffer”.245
Then through the support and praise of Zoroastrians in the words of BihbahÁnÐ in the
majlis, their deputy remained in his position. BihbahÁnÐ praised them that they were, in
241
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fact, the fathers and the original owners of this land and very decent people. This praise is
referred to in one of the radical monographs written against constitutionalism, known as
Tadhkira al-GhÁfil wa IrshÁd al-JÁhil [The Remembrance of the Ignorant and the
Guidance of the Unknown].246 Referring to BihbahÁnÐ’s statement, the author wrote as
follows,
“Islamic theodicy is based on the inequality of the rights of individuals; equality
and freedom are the essence of oppression...why he described the Zoroastrians as
'decent', when they are the wicked ethnic group?”247

4. 3. Communal Institutions
While some limited amount of information is available on the communal institutions of
Iranian Jews, Christians and Zoroastrians, such information has not been found on the
Mandeans in the focal period of this study. Since 1850, Iranian Jews, in addition to their
synagogues had societies (Anjuman or Hibra in Hebrew) in a number of cities to provide
for their needs arising from their personal status, to practice the Jewish law (halakha),
including the supervision of preparing kosher food, resolving family and financial
conflicts, burying the deceased, and registering marriages and divorces. The first Jewish
anjuman was officially registered in Tehran in 1316/1933.248 Iranian Jews have chosen
members of societies from among their trustworthy men. They had their own rabbi in
their community and were independent in training rabbis and building synagogues. Since
the establishment of the second parliament in 1909 to 1959, Jews had a representative in
the parliament who was also the head of their society, but afterwards they have chosen
two persons for the two separate roles.249 Another Jewish institution was the schools with
a new system of education established for the first time by the Alliance Israelite
Universelle. The Alliance was established by six Jews of Paris in 1860 for
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“the protection, improvement and support of those Jews who have been suffering
persecution because they are Jews. They declared at the outset that all political
questions should be excluded.”250
With the support of the Embassy of France, the Alliance's activities in Iran actually
started from 1898 in the period of MuÛaffar al-DÐn Shah.251 In 1898, they had 350 boys as
pupils in Tehran with a budget of 14, 900 Francs.252 Later on, in 1901, they were also
able to establish new schools in the cities of Tehran, Hamadan, Shiraz, KirmÁnshÁh, and
Isfahan mostly for Jews and rarely for Muslims. They had a total of 2, 225 students in
1906 in those cities.253 During that time, the Jews did not have any newspaper or
publication, however.
Communal institutions for Zoroastrians were developed by ManekjÐ. One of the
most important efforts was the establishment of societies in order to provide for their
needs arising from their personal status and to keep, legally speaking, Zoroastrian
independence from Islamic communal courts.254 The first society was established in Yazd
and KirmÁn after 1854,255 and later on in other cities such as Tehran (1907) and Shiraz
(?), where Zoroastrians lived. Zoroastrian women were not entitled to participate in the
elections of their societies until 1345 /1966.256 Throughout the history of these societies,
which are renewed every two years, Zoroastrians have had many conflicts with each
250
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other.257 Among the members of each society, there is a priest or clergyman (DustÙr or
MÙbad) however, apart from the fact that the position is hereditary; no more information
is available concerning the institution of the education and training of those priests and
their relationship with the society of Zoroastrians at the time.258 Zoroastrians did not have
any facilities to educate their students before the arrival of ManekjÐ in Iran. The first
Zoroastrian schools were established by him, and after 35 years, they experienced such
great success that in the late Qajar dynasty they even had special high schools and literate
girls.259 However, they did not have any newspaper and publication, during 1848 to 1911.
Churches were the main institution where Christians carried on their ritual
ceremonies, including a place where they could provide for their needs arising from their
personal status. As already stated, they had kept their affiliation to foreign, especially
Syrian churches. The Armenians, for example, have three dioceses in Iran; a)
ÀdharbÁyjÁn (from 1833), b) Isfahan and all the southern provinces, (from the early part
of the seventeen century), and c) Tehran and the northern provinces (from 1945).260
Despite the fiqh-oriented opinions of jurists, which forbade the building churches, most
churches in Tehran were built in the period of the Qajar dynasty, with the oldest one
dating back to about 215 years ago.261 Amongst the religious minorities, during the years
1905-1911, it was only the Christians who had newspapers and weeklies in the Armenian
and Chaldean languages such as OrthodoxunÁ (1907) by the Christian Assyrians in
ØrÙmÐyya, the weekly ErÁwd (1909) and the ZÁng (1910) in Tabriz by Armenians.262
4. 4. The Legal Situation
According to documents and reports, during the focal period of this study, all of the
religious minorities often coexisted with Muslims and accepted to pay the jizya, via their
legal representative (kalÁntar). From time to time, they had been obliged to obey certain
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regulations such as wearing distinguishing clothes. Their legal situation was as if an
unwritten contract of peace (muÝÁhida or amÁn) for foreigners and protection (dhimma)
for religious minorities had existed. There is no detailed information available concerning
such an official contract at this time.263 The members of Jewish as well as Zoroastrian
societies (anjumans), as already mentioned, were chosen by the vote of their people, and
then the society selected a kalantar for legal relations with the government.264 Before
establishing those societies the representatives were chosen by the government, whether
from their co-religionists or from JadÐd al-IslÁms. The Armenians and Assyrians paid
jizya directly through their archbishops in the Churches. This method brought about more
security for Christians since the local governors or influential men could not bother every
person in the region to levy a jizya.
One important effort ManekjÐ did for Zoroastrians in this respect was paying the
jizya on behalf of the Parsis directly to the Shah for twenty five years at one time.265 He
could by the activities and support of his co-religionists in India, increase the security of
Zoroastrians. Then in 1290/1882, with the support of the ambassadors of Britain and
France, and also the Imam of the Friday prayer of KirmÁn,266 ManekjÐ was able to satisfy
NÁÒir al-DÐn Shah to get a decree canceling the jizya for Zoroastrians. He also asked
Sheikh MurtaÃÁ al-AnÒÁrÐ267 (d. 1281/1864), a great Iranian usÙliÐ jurist in ÝatabÁt,
fourteen questions concerning the legal relations between Muslims and Zoroastrians,
including conversion to Islam by force. In the response, the Sheikh deemed it necessary
for the Muslims to observe all the rights of religious minorities and to respect them. In his
opinion, there was no obligation whatsoever remaining for minorities except paying the
jizya. In addition, he declared that conversion by force is not lawful.268
Another role of the anjumans, synagogues, and churches was maintaining the
legal autonomy of religious minorities in the area of personal status including family law,
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inheritance and testimony.269 The Christians had written laws and regulations in the field
of personal status but Zoroastrians did not have internal written laws for their legal
personal status until 1320/1925. That is why they had to refer to ÝurfÐ (customary or
governmental) courts in cases where they could not resolve the problem within their
societies.270 The Jews relied on halakha which was usually interpreted by their rabbis in
the field of personal status. They had written laws only on inheritance and issues other
than this were left up to the opinions of the rabbis.271 It is worth mentioning that AmÐr
KabÐr in 1851272 declared that the conversion of a non-Muslim to Islam could not prevent
other relatives from the inheritance, and then with the support of foreign forces especially
that of France and Britain, NÁÒir al-DÐn Shah issued similar decrees in 1880 and 1884.
The influence of the clerics in SharÝÐ court actually helped to keep the problem
unresolved, however. All groups of religious minorities were referred to ÝurfÐ courts or, as
we shall see, to the dÐwÁn at the Ministry of Foreign Affairs in the cases where there were
claims on, or conflict with, Muslims.
Christians had their institutional as well as cultural dependencies on foreign
churches and it was regarded as a kind of legal support for them. Therefore, at the same
time that Christians have played an intermediary role in Iran they have regarded
themselves as Iranian, keeping their own ethnicity, culture, religion, and language with
foreign protection. Thus, they had not encountered forced conversion as far as the present
author has found, and did not experience the problems which Jews or Zoroastrians had.
When missions and archbishops were coming from abroad, the Christians had churches,
including the Presbyterian Church, the Orthodox Church of the Middle East, and the
Roman Catholic Church.273 Missionaries who came to Iran were major supporters for the
Christians. The exact date of the arrival of American, English, and Roman Catholic
269
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missionaries is not clear, however, some reports indicate that they have been coming to
Iran at least since 1834.274 The Lazarus and Presbyterian missionaries came to Tabriz and
Tehran from 1876 on and established some schools and orphanages in 1901. One of their
aims among the native Christians and Jews in Iran was the direct attempt to convert Jews
and Muslims to Christianity. Since the conversion of Muslims calls for the death penalty
in the SharÐÝa and being non-Muslim would place them in great danger, the attempts by
those missionaries to convert them failed. But their educational and medical activities
saw considerable achievement in various cities. There are of course some instances of
Jews who converted into Christianity.275 On the other hand, when the Belgians and
Austrians controlled the management of the Ministry of Ports and Customs in Tehran
(1890-1906), they only employed Iranian colleagues from religious minority
communities, especially Christians. Such support and treatment provoked a negative
Muslim Iranian attitude towards religious minorities.
The Zoroastrians benefited from the legal support of their co-religionists in India
since 1854. Since ManekjÐ had British nationality as well, he could gain the support of
the British embassy. However, due to their original Iranian identity Zoroastrians could
not gain the right of capitulation from other embassies. What completely remains obscure
is the situation of the ÑÁbi’Ðn, hence more research is needed in this field on how they
provided for their needs arising from their personal status and how they conducted their
legal affairs. In addition, they were at the mercy of having no supporters and, even
though they were not regarded as the People of the Book or, to be more exact, were not
under a special peace contract (muÝÁhida), they were practically regarded as dhimmÐ.
Through the TurkamanchÁy treaty (1828), as already stated, a formal unilateral
capitulation existed in the first place for Russia, and later on in favor of other countries
such as Britain, Austria, Germany, France, the Ottoman Empire, etc., which had political
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commercial relationships with Iran.276 Three categories could benefit from this juridical
right: foreigners who were living in Iran, foreigners who traveled to Iran and anyone who
became a refugee in the embassies or whoever the embassy accepted to protect on his/her
request. Through some reports, it could be understood that at that time some foreign
embassies, such as those of France and Britain, accepted the need for and pursued the
protection of Iranian Jews. This was understood by examining the reports whether
published or unpublished, on the disturbances against the religious minorities in
Hamadan, Tehran and Shiraz. Accordingly, the Iranian government accepted the
protection, too, and referred cases of legal conflicts between Jews and Muslims to the
dÐwÁn affiliated to the Ministry of Foreign Affairs to verify the accounts in the presence
of a British representative.277 Most of the time, however, Jews tried to keep their Iranian
identity and only in emergency cases, had requested foreign aid. The Russian embassy
and its consulates in various cities, especially in the Northern provinces, supported the
Christians.278 The capitulation sometimes was considered as a means for supporting the
legal affairs of the religious minorities. It remained from 1828 until 1927, when Reza
Shah after codifying the Civil and Penal Code unilaterally cancelled it.
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Chapter Three:
The Codification of Laws and Regulations 1906 - 1979
1. The Constitution 1906 – 1907
The codification of the Constitution is regarded as a great achievement of the 1906
Revolution. The debates, in- and outside the first Parliament, took place on the nature and
the function of the Parliament, on the theme of some articles of the Constitution, and on
the Supplement. These debates, in particular those of that had some relationship with the
rights of religious minorities, brought about the first confrontations between
representatives of modern thought and those of the traditional Islamic classes on the level
of their theories. The main question in this chapter is as follows: “Was there any shift in
the Constitution and other laws, when compared with those legal opinions in Shiite fiqh
concerning the rights of religious minorities?" To answer this question we need to know
briefly, the process by which the first Parliament in 1906 was established, then about the
method by which the Constitution was drafted and codified, and finally through textual
analysis we will return to answer the question.
The chain of events was begun by the Declaration of MuÛaffar al-DÐn ShÁh
(August 1906) when he agreed to have a constitutional monarchy. It led to the formation
of a committee that was responsible for writing a draft of the Electoral Law, and later on,
the Constitution. In October of 1907, the very committee, with the cooperation of some
deputies of the first Parliament, wrote a draft of the Supplementary Law as well which
was approved by the Parliament and ratified by the new Shah, MuÎammad ÝAlÐ Shah.
According to the Electoral Law, sixty persons from Tehran and another sixty from other
cities in total could be elected to seat in Parliament for two years from each class of
society.1 As already noticed, women were not allowed to participate as candidates or as
voters.2 There was no article in the Electoral Law indicating how religious minorities
could elect their deputies, although there was an oral agreement: the Zoroastrians chose
1
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ArbÁb JamshÐd 3 as their own representative, and the Jews and Christians agreed that two
clerics Sayyid ÝAbd AllÁh BihbahÁnÐ and Sayyid MuÎammad ÓabÁÔabÁ’Ð would be their
deputies. 4
The representatives of Tehran started the activities and they did not wait for the
representatives from other cities. Because the Shah was seriously ill and nearing death,
this decision was of crucial importance and was appropriate. Among the deputies who
came to the Parliament, a few of them were familiar with matters concerning
constitutionalism, the law in the modern sense of the term, and the main task of the
majlis. They sought to justify every new thing that was of benefit for the people by
clothing it in the garb of religion and putting it in a religious context. That is why most
deputies regarded the Parliament as a means by which it could uphold justice and
implement the SharÐÝa or Islamic law in society. In this paradigm, the name of the majlis
was usually mentioned in juxtaposition with the adjective ‘sacred’ (muqaddas).5
ÓabÁÔÁbÁ’Ð, and BihbahÁnÐ, the two clerical leaders of the Revolution who were
specialists in the field of Islamic law attended the Parliament to help the deputies in their
discussions and more importantly, to give religious legitimization their decisions. This
position was one of the reactions to the attitude that regarded the Parliament as a modern
instrument that aimed to enfeeble the role and function of Islam. Most people, who
suffered from the oppression of the local rulers including religious minorities, sought
help from the Parliament and sent many complaints to the representatives expecting them
to react. The reading of those complaints and discussions regarding what had happened
and what the deputies could do, took a great deal of time.
A cursory look at the biography of the major members of the committee will
prove the idea that constitutionalism in 1906 was a solution planned by the aristocratic
elite to save the monarchy, maintain Iranian prestige on the international political scene
3
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and being ahead of the Ottoman Empire, its competitor in the region. At the same time,
the people and the clergy while they didn’t know the meaning and the implications of
constitutionalism supported the Revolution in order to rescue themselves from deplorable
conditions. First of all, we should briefly familiar with the authors of the draft of the
Constitution and their methods. The committee was made up of the members of the
Foreign Ministry who belonged to the class of the intelligentsia, which had been educated
abroad or had graduated from the dÁr al-funÙn and the School for Political and Legal
Sciences. It is pertinent to mention that the history of major personalities and the
codification of the Constitution in Persian literature have not been investigated. What is
written in the memoirs of various influential persons is confused. There are no
independent reports on the activity of the commissions of the first Parliament, which
discussed the articles. What has been presented below, however, has been uncovered
through reading and evaluating extant documents including all the discussions of the
deputies and some related memoirs.
2. Biography of the authors of the Constitution and their methods

2. 1. Authors
The committee, firstly, was made up of the following persons respectively, in order of
importance: 6 Íasan PÐrnÐyÁ, known as MushÐr al-Mulk and then MushÐr al-Dawla and his
brother Íusayn PÐrnÐyÁ, known as Mu’taman al-Mulk; MurtaÃÁ ÑanÐÝ al-Dawla, and his
brother MahdÐ QulÐ HidÁyat, known as Mukhbir al-SalÔana, and Íasan IsfandÐyÁrÐ, known
as MuÎtasham al-SalÔana.7 The committee was able to quickly prepare the draft of the
6

These five persons who had key role in both steps in the drafting of the Constitution are mentioned in the
following references: M. HidÁyat, KhÁÔirÁt wa KhaÔarÁt (Tehran: ZawwÁr, Second edition, 1363/1983):
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Mukhbir al-Mulk, the third brother of ÑanÐÝ al-Dawla; S. A. Arjomand, ‘Constitutional Revolution, iii’
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which added MirzÁ Reza KhÁn GirÁnmÁya (Mu’ayyad al-SalÔana) who was the first ambassador in
Germany in the period of NÁsir al-DÐn Shah. See also, ÀdamÐyyat, op. cit.: 174, added MuÎammad ÑadÐq
ÍaÃrat, the teacher of law in the School for Political and Legal Sciences. The differences can show the
status of documents concerning the issue.
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Constitution, which was then approved by the deputies and ratified by the Shah only ten
days before the latter's death. After a few months of discussions on various issues in the
Parliament, the state and representatives identified some general defects in the structure
and content of the Constitution. Subsequently, according to the agreement, the Parliament
appointed the following persons to collaborate with the last committee in preparing a
draft of the Supplementary Law; JawÁd SaÝd al-Dawla (head of the committee); MaÎmÙd
IÎtishÁm al-SalÔana; MuÎammad ÑadÐq ÍaÃrat;8 NaÒr AllÁh TaqawÐ; MuÎammad Íusayn
AmÐn al-Âarb;9 ÑÁdiq MustashÁr al-Dawla;10 and Íasan TaqÐzÁd-i.11 The related
references available indicate that, among the group, the six persons below were pioneers
and had prominent roles in preparing the draft of the Constitution and its Supplement as
well as in managing the first Parliament.
2. 1. 1. Íasan (1874- 1936) and Íusayn PÐrnÐyÁ (1876- 1947)
They were the two sons of NaÒr AllÁh KhÁn MushÐr al-Dawla, the Foreign Minister
(d.1907). NaÒr AllÁh was descended from a pious mystic family that went back to MÐr
ÝAbd al-WahhÁb, who was a master (PÐr) of a ÑufÐ Order, NÙrbakhshÐyya. The tomb of
MÐr ÝAbd al-WahhÁb is located in NÁ’Ðn, a small city 100 km east of Isfahan. Thus, the
sons of the master were given the honorific PÐrnÐyÁ (the master’s children). NaÒr AllÁh
moved from NÁ’Ðn to Tehran and step by step achieved high political positions. He
became the first Prime Minister after the victory of the 1906 Revolution.12 Íasan and

every day on behalf of the Shah and the state. He became the head of the Parliament three times in the
period of Reza Shah. Later on, he was one a serious advocate of the forcible removal of women’s veils in
1317/1939 a policy that Reza Shah practiced. See more on his biography in M. BÁmdÁd, vol. 1: 321- 322.
His father was the deputy Foreign Minister for twenty years.
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home every night for trade guilds of deputies. He was also a representative in the second Parliament as well
as the author of General International Law in 1906.
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Íusayn were born in Tehran. First, they received the schooling of the time at home, and
then with ÝAlÐ, the third son of family, they were dispatched abroad to complete their
education. Íasan graduated first from a military college and then from a school of law in
St. Petersburg in 1316/1898. He immediately began to work as an attaché of the Iranian
Embassy in St. Petersburg. Íusayn and ÝAlÐ went to law school in Paris to complete their
education. When ÝAlÐ was only twenty four years old, he contracted tuberculosis in Paris
and died there. Íusayn, however, continued his education and graduated there in
1317/1899. When their father became the Foreign Minister in 1899, first Íasan, and then
Íusayn, were called to Tehran to work with their father.
Íasan was appointed as first secretary of the Minister and during his tenure, he
was able to establish the office of Ministry Archives and framed regulations for issuing
visas as well as for implementing the legal affairs of Iranians living outside the country.
He had also been appointed first secretary to the Prime Minister, viz. AmÐn al- SulÔÁn,
and because he knew French and Russian quite well, acted as translator for him and the
Shah on their trips to Europe. The major concerns for him throughout his life, was legal
reform and reforms concerning juridical staff. This focus on reform led him, with the aid
of his father, successfully to secure the Shah’s agreement to establish the School for
Political and Legal Sciences for training diplomats in late 1899. He became the head of
the school and both brothers taught international private law there. In the late 1901,
Íasan published his lectures in the school under the title of International Law. He
believed that fiqh should also be required study for students at the school, but the ÝulamÁ'
maintained that the learning of fiqh was confined to religious students only, so none of
them agreed to teach there.13
By the inception of the constitutional movement, the two brothers received
staunch support from among the class of the intelligentsia. On their suggestion, the word
‘constitution’ was inserted in the proclamation of the Shah and it was Íasan who read it
out to the people.14 Due to the fact that both PÐrnÐyÁ brothers were moderate in their
conduct and their politics throughout their lifetimes, they were regarded as trustworthy
13
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men in the eyes of the state and the Parliament. Their personalities helped the Revolution,
the people and the government several times, especially in securing the Constitutional
proclamation and getting the Shah to ratify the Constitution earlier than expected. Íasan
was appointed head of the committee that was responsible to prepare the draft of the
Constitution.
When MuÎammad ÝAlÐ Shah came to power in 1906, he dispatched Íasan on a
mission to inform European countries on the news of coronation of the new Shah. On this
trip, he tried to know more about the legal procedures in those countries. Later, his
acceptance of the mission was criticized by some revolutionaries. When he became
Foreign Minister for a short time in 1907, he sent a letter to the British Embassy,
declaring the Anglo-Russian Agreement 31 August 1907 invalid regarding their interests
in Iran. Even though the letter never exerted any influence on the agreement, it brought
him further popularity.
Íasan PÐrnÐyÁ believed that the secret of Iran’s development depended upon
reforming the Ministry of Justice. Based on this belief, during 1907- 1916 when Iran, was
suffering from political instability, he accepted the post of Minister of Justice four times
in various cabinets all of which had a short duration. During this time, he himself was
able to restore and alter the structure of the Ministry and prepare the background for
subsequent reforms. He did this by writing and offering to the Parliament the law
concerning the juridical structure of the Ministry in 311 Articles, legal procedure in 812
Articles and codes of criminal procedure in 506 Articles for the courts by the end of
1911.15 He employed a French supervisor, Adolph Pierny, to reform the new structure of
the Ministry of Justice. He established for the first time a new procedure in the courts,
which had two steps for auditing claims; the Court of First Instance (badwÐ) and
Appellate Courts (IstÐnÁf).16 The report on his biography concentrates on his legal
efforts.17 Another important effort during his directorship was the establishment of a
military school. It became later the military faculty tasked with training an independent
BÁstÁnÐ PÁrÐzÐ, op. cit.: 510; See also M. A. FurÙghÐ, MaqÁlÁt FurÙghÐ [the FurÙghÐ’s Papers], ed. by
MaÎmÙd FrÙghÐ and ÍabÐb YaghmÁ’Ð (Tehran: MillÐ, 1354/1976), vol. 1: 346- 348.
16
In the legal opinions of jurists, it is believed that the injunctions of judges should not be revised or
abrogated at all. Thus, the division of the courts into First Instance and Appellate was regarded as a
decision contradictory to the SharÐÝa.
17
See his political and cultural efforts in, “PÐrnÐyÁ” in EWI by MuÎammad MahdÐ AmÐnÐ.
15
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Iranian military force. With the coming of Reza Khan to power, Íasan was isolated in the
last twelve years of his life when he wrote some works on ancient Iranian history that
showed his nationalist mentality.
During the period, 1907-1909 Íusayn PÐrnÐyÁ was Minister of Trade in various
cabinets. He was elected from Tehran in the second (1909) to the sixth (1926) period of
the Parliament most of the time chosen as head of the Parliament. By the seventh
(1307/1928) period, the dictatorial way Reza Khan ruled the state did not allow the
holding of any free elections, and as a matter of fact all the representatives were
appointed by the government. Inevitably, Íusayn had to bid farewell to the political
scene also.
2. 1. 2 MurtaÃÁ QulÐ KhÁn ÑanÐÝ al-Dawla (1273/1856 - 1329/1911) and MahdÐ QulÐ
KhÁn HidÁyat Mukhbir al-SalÔana (1280/1863/ - 1334/1955)
They were two sons of ÝAlÐ QulÐ KhÁn, known as Mukhbir al-Dawla (d. 1315/1897), born
in Tehran in an aristocratic, influential family, all of whom were educated in Europe.
After they graduated from the dÁr al-funÙn, their father intended to send them abroad to
continue their education. In 1290/1873, when NÁÒir al-DÐn Shah made a trip to Europe,
ÝAlÐ QulÐ KhÁn who was one of the companions of the Shah took his elder son MurtaÃa
and left him in Germany to study mineral engineering there. After five years, his brother
MahdÐ joined him for the same purpose. MurtaÃÁ graduated from the faculty of
engineering in Berlin after seven years, while MahdÐ during 1876- 1879 learned German
as well as some English and French. When both brothers in 1879 returned home, they
were employed in government posts. MurtaÃÁ secured a high position in the Ministries of
Mines, Internal Affairs, Education and Culture from 1879 to 1906. He established the
first private spinning factory in Tehran. By the end of 1897, MurtaÃÁ married one of the
daughters’ of MuÛaffar al-DÐn Shah. Besides working on various governmental boards,
MahdÐ taught German in dÁr al-funÙn. He became the head of the Tehran Military School
in 1904. On NÁÒir al-DÐn Shah’s second journey to Europe (1878) MahdÐ was one of his
translators. By the beginning of the Revolution, both brothers were its advocates and later
became members of the committee. The class of nobility chose MurtaÃÁ as a
representative and he became the first head of the Parliament. He had crucial role in
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managing the first days and months of the Parliament. When AmÐn al-SulÔÁn, Òadr aÝÛam,
who was a supporter of the opposition to constitutionalism, was assassinated by some
radical groups, MurtaÃÁ objected to the act and resigned his position. He was also chosen
as a representative of Tehran to the second Parliament. Finally, in 1911 he was
assassinated by two Georgian men when he was the Financial Minister. Afterwards, the
murderers took refuge in the Russian embassy in Tehran and then they were transferred
to Russia where they escaped punishment using the right of capitulation.18
MahdÐ had a completely different fate after the Revolution. He became the
Minister of Education in the first government established after the Revolution, and at the
same time, taught German from 1907 on at the high school that Germany established in
Tehran with the cooperation of the Iranian government. He lived for 95 years during
which he held high political positions; for example, he became Prime Minister four times
one of which was during the period of Reza Shah between 1306/1927- 1312/1933. He
wrote his memoirs KhÁÔirÁt wa KhaÔarÁt [Memoirs and Dangers] which is a valuable
primary work on the history of Iran in modern times.19
2. 1. 3. JawÁd SaÝd al-Dawla (1220/1842- 1308/1929)
He was born in Khuy, in northwest Iran, and he received an elementary education
including some French under a French missionary who lived there at that time. He was,
one of the young students dispatched to Georgia to learn how to work with the telegraph
set in 1287/1870- 1288/1871. He then returned home and he was employed at the
telegraph house in Tabriz. In 1291/1874, it is reported that he became a brigadier general
even though he apparently did not have a military education and then became the head of
the telegraph house in AzarbÁyjÁn Province. He traveled to Austria and France twice,
from 1874 to 1877, a journey that made a profound impact on him. In 1296/1878, he
married a daughter of Mukhbir al-Dawla, the father of MurtÃÁ ÑanÐÝ al-Dawla and MahdÐ
HidÁyat. Due to his irascible and proud manner, he had a bad relationship with his wife
and even sometimes attacked her. Finally, she got divorced but became sick and after a
18

See more information on him, see Y. Dawlat ÀbÁdÐ, ÍayÁt YaÎyÁ [the life of YaÎyÁ], vol. 1: 346- 357,
vol. 3: 142- 144; M. BÁmdÁd, vol. 4: 63-69; cf. I. ÑafÁ’Ð: 549- 562.
19
See, M. HidÁyat, KhÁÔirÁt wa KhaÔarÁt [Memoirs and Dangers] (Tehran: ZawwÁr, 1375/1996); BÁmdÁd
who regarded most male courtiers in the Qajar period as corrupt, believed that MahdÐ was a pious, worthy,
hyperactive and very obedient to superiors during his lifetime. See M. BÁmdÁd, vol. 4: 184- 187.
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short time, died. This event had a direct influence on subsequent important events of the
Constitutional Revolution.
In 1301/1883, SaÝd al-Dawla was employed in the Ministry of Foreign Affairs and
served as Iranian ambassador in Belgium for about seven years. During his tenure, he was
able to create the conditions for financial advisors to be sent who later on became
managers of the customs house in Iran. After about twelve years, he returned and in 1905
became the Financial Minister. When people protested against the governor of Tehran in
the early days of 1906, he opposed the conduct of the governor which caused ÝAyn alDawla, the Prime Minister to dismiss him and exile him to Yazd. The event was one
reason why SaÝd al-Dawla became and a gained popularity as a supporter of the
constitutionalists later being chosen as a representative of the tradesmen from Yazd.
Although he had already translated the Belgian Constitution, he did not have any role in
writing the Iranian Constitution but did know that the brothers of his ex-wife had key
roles therein. This point, besides his experiences and knowledge on modernity and new
concepts of law, which he learnt when he lived in Belgium, caused him to be irritator
during the process of writing the Constitution. For this reason, he was one of the first
individuals to suggest a drafting of the Supplement to the Constitution and became the
head of the committee chosen by the representatives. Based on the discussions of the first
Parliament, he was very active in making valuable proposals such as establishing the first
national bank, recalling the ministers to the majlis in order to answer queries raised and,
at the same time, could not tolerate ÑanÐÝ al-Dawla, the brother of his ex-wife as the head.
After the resignation of ÑanÐÝ al-Dawla from his post, he tried to become president but the
representatives chose IÎtishÁm al-SalÔana. Afterwards, in 1907, he refused to talk with the
deputies, left the Parliament and cultivated secret relations with the Russians. During the
bombardment of the Parliament, he supported the Shah’s position, i.e. the way of
dictatorship, later, when Tehran was captured by the MujÁhidÐn, he took refuge in the
Russian Embassy and with their support, went to Europe. After about ten years in
1294/1915, he came back to Tehran and lived in isolation until the end of his life.20
2. 1. 4. MaÎmÙd IÎtishÁm al-SalÔana (1239/1860- 1314/1935)
20

For more information, see, M. BÁmdÁd, vol. 1: 288- 295; M. HidÁyat, 265, 267; cf. I. ÑafÁ’Ð: 565- 583.
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His aristocratic family belonged to the Qajar tribe and his father, MuÎammad RaÎÐm
KhÁn (d. 1299/1881) was a courtier in the period of NÁÒir al-DÐn Shah who companied
the Shah on his first trip to Europe. His father sent his son, MaÎmÙd, to the dÁr al-funÙn
to study there for six years, but he left the school and became a member of the guards in
the royal court. As it seems from his memoirs, he often criticized the curriculum as well
as the method of teaching in the dÁr al-funÙn in his lifetime. He believed that this school
did not have any worthy teaching staff and he regarded this deficiency as one of the
reasons that Iran was behind. By accepting the post of governor of ZanjÁn in 1306/1888,
he returned to government service. He became the Iranian consul in Baghdad in
1312/1894 for two years and during that time, he learned Arabic well. On coming back to
Iran, he became the deputy of the Foreign Minister for two years and then from
1318/1900 to 1319/1901, he was the governor of KurdistÁn Province. Living five years,
i.e., 1901-1906 in Berlin as the Iranian ambassador, he learnt German and acquired
experience that is more political.
He was chosen as a representative of the Nobility and Notables, during the
elections for the majlis, even though he was on his mission outside the country. After
ÑanÐÝ al-Dawla, the first head of the Parliament resigned, IÎtishÁm al-SalÔana was chosen
as his successor in 1325/1907- 1326/1908. He was able to carry out great services to
improve the political power of the Parliament including cooperating in drafting the
Supplement, encouraging MuÎammad ÝAlÐ Shah to ratify it quickly, and asking the Shah
to take an oath by the Qur’Án to remain the supporter of the Constitution. It is said that he
had had the first politically influential position in the first Parliament, but, due to his hottemper and his bluntness of expression, he posed a challenge to the representatives and
had to leave after seventeen months.21 When the Shah bombarded the majlis, he escaped
to KurdistÁn and AzarbÁyjÁn in order to support the MujÁhidin in attacking Tehran. He
was also chosen as a representative in the third Parliament. He had two Iranian and one
French wife.22

21

F. ÀdamÐyyat exaggeratedly reported his role in the first majlis, see, idem (1355/1976): 158- 162, 363,
and 378- 382.
22
See also, M. IÎtishÁm al-SalÔana, KhÁÔirÁt, [Memoirs], ed. M. M. MÙsawÐ (Tehran: ZawwÁr, 1366/
1987); I. ÑafÁ’Ð: 627- 639; M. BÁmdÁd, vol. 4: 33- 34.
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2. 2. Method
Little attention has been paid to the method by which the committee prepared the draft of
the Constitution. There has been no reliable independent document regarding the subject.
However, from various documents including the memoirs of the individuals above as
well as the transcripts of the discussions between the representatives in the first
Parliament the following analysis can be made.
Since most members of the committee and especially its president, Íasan PÐrnÐyÁ,
had high positions in the Ministry of Foreign Affairs, it is predictable that they could
easily obtain the texts of foreign constitutions through Iranian embassies.23 The first step
was that translator teams were constituted and they came to render or reproduce the texts
of four Constitutions, those of Belgium, France, Russia, and the Ottoman Empire as
models.24 In the second step, the committee tried to adapt those texts to two major
important social facts; to keep and to respect a) the power of the Shah, and b) the Shiite
teachings that the majority of people believed in, and on which the power and influence
of the ulema in society was based.25 To fulfill the former, they took the structure of royal
systems such as that of Belgium as models and they took into consideration the attempts
and works carried out in the period of NÁÒir al-DÐn Shah, especially the efforts of MÐrzÁ
Íusayn SipahsÁlÁr, ÝAlÐ AÒghar KhÁn AmÐn al-Dawla and the efforts of MÐrzÁ Malkam
KhÁn which intended to establish a kind of consultative majlis.26 Even though the final
version of the Constitution divided power into three branches, i.e. the legislative power
which included the Shah, the National Assembly and the Senate; secondly the judicial
power; and thirdly, the executive power which was controlled by the Shah (article 27), it
was the Shah who was entitled to enact and ratify any law, to appoint ministers and half
23

AdÐb al-TujjÁr, a deputy of the first Parliament said in session of 21th DhÙ al-Íajja 1324/1906, “It is not
easy to codify the Constitution and we requested from foreign countries 60 volumes books concerning the
law and regulations”. See, MudhÁkirÁt Majlis Awwal: 131.
24
See, I. ÑafÁ’Ð, op. cit., 257; A. KasrawÐ: 151- 153, 251; F. ÀdamÐyyat (1355/1976): 407- 408; M.
HidÁyat: 145; cf. S. Amir Arjomand, ‘the Constitution III’, esp.: 188, in EIR. He added to the sources the
Bulgarian Constitution. It is true that some articles of Iranian Constitution are similar to that of the
Bulgarian but there is not enough historical evidence for the claim. Arjomand didn’t clarify that where and
how Iranians could use this source or which documents prove his claim. See C. E. Black, The
Establishment of Constitutional Government in Bulgaria (Princeton: Princeton University Press, 1943).
25
See, M. IÎtishÁm al-SaÔana: 654; I. ÑafÁ’Ð, 574; MudhÁkirÁt Majlis Awwal: 134
.
26
Some information concerning these individuals and their activities was reported in chapter two. They
intended to form a consultative Assembly like that of the Ottoman Empire established in 1876.
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the members of Senate, to dissolve the National Assembly and to be supreme commander
of all military forces, land and sea.27 These rights, legally speaking, were able to satisfy
the Shah in the sense that, in a Constitutional monarchy, according to the Constitution,
the Crown was still quite powerful. By codifying the Constitution, which defined the role
of the Shah, the National Assembly and the Senate, the committee was able to carry out
its task in maintaining and respecting the power of the Shah.
As far as our study is concerned, the method of adapting the laws derived from
Shiite teachings to the local environment warrants the focus of our attention. The great
deficiency of the Constitution was that it did not have articles clarifying the rights of the
people. Since the relative articles concerning the rights of people are gathered in the
Supplement, it should become under study here. First of all, the committee did not follow
the idea that the law should be westernized in the process of encountering modernity
without paying attention to the religious context of the society.28 This assumption is
supported by knowing that some of members of the committee29 were familiar with
jurisprudence as well as knowing the new concept of law. Furthermore, they had, at least,
two references in mind as models they could adopt; one was the Constitution of the
Ottoman Empire and the other, the One Word of MustashÁr al-Dawla written in the
period of NÁÒir al-DÐn Shah. The former, translated by the committee,30 was a model
illustrating the possibility of conformity between the new concept of law and the SharÐÝa
in the Sunnite School.
The second model, One Word, is worth more explanation here. The author, who
was already introduced, first summarized the French Constitution and then explained it in
nineteen basic principles. He then added to each principle some comments and references
by relying on the Qur’Án and the Sunna in order to show that Islam contained the same
elements and teachings that existed in the French Constitution. He tried by the process of
27

See also, articles 35-57 of the Supplement, which states the rights of the Persian Throne.
The committee was able to see the failed experience of Malkam KhÁn and MÐrzÁ Íusayn SipahsÁlÁr.
They didn’t want to repeat them in the period of NÁÒir al-DÐn Shah.
29
In the first committee Íasan IsfandyÁrÐ and in the second NaÒr AllÁh TaqawÐ and TaqÐzÁd-i had
traditional educations.
30
It was translated by IsmÁÝÐl MumtÁz al-Dawla (1258/1879-1312/1933). He was employed at the Foreign
Ministry and then he became one of the staff members at the Iranian Embassy in Istanbul. When the
Parliament was bombarded, he was the head of the Parliament and took refugee in the French Embassy,
afterwards moving to Paris. After Tehran was conquered by the MujÁhidÐn, he came back and again
became a member of the Parliament.
28
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integration, to Islamize and to simplify the concepts applied in the structure of that Law.
Irrespective of the different epistemological bases of the two systems, he made an effort
to show that no contradiction existed between the teachings of Shiite Islam and Western
ideas. At the same time, he did mention some differences; for example, that regulations in
Persia were not codified and were not available for anyone who wanted to know them
and prove his/her claims by relying on them. MustashÁr al-Dawla described a modern
country as a place where there is a collection of code (kitÁb qÁnÙn) that includes articles
and procedures which are constantly and periodically revised in accordance with the
demands of the times. This collection is codified with the agreement of the state and the
people, a phenomenon quite unlike Islamic countries including Persia in which their laws
and regulations are written in the works of jurists irrespective of the will of the people,
and according to the rules of the SharÐÝa that seem to be permanent.31 One word, in spite
of its priority, did not use a legal language, but the committee could create a law text in
clear legal language following the model of the Constitution of the Ottoman Empire they
had in their possession. Some of the members of the committee shared the same views
like that of MustashÁr al-Dawla on the conformity between modernity and Islamic
teachings. For example, they imagined that the act of ShÙrÁ, which the Prophet was
obliged to carry out, was the same activity that parliaments in modern countries engage
in.32 As a case in point, they compared the role of the representatives in Parliament to the
role of the procurer (wakÐl) in jurisprudence and they compared the function of the
‘newspaper’ with the ‘faculty of common sense’ (quww-i Îiss mushtarak) as expounded
in Aristotelians philosophy.33
The committee wrote some general articles, in the section concerning the rights of
the nation, especially article 8, which enshrined equal rights for all people.34 These of
articles, mentioned that the practical details of the article would accord with the law. The
ambiguity of the word ‘Law’ in the text could provide the opportunity for the legislators
vis-à-vis radical clerics to rapidly enact and approve the Supplement, at least at a time
31

See, M. Y. MustashÁr al-Dawla, The Essence of Modernity: Treatise on Codified Law (yak Kaleme), ed.
A. A. Seyed Gohrab & S. McGlinn, revised edition (Amsterdam: Rozenberg Publishers & Purdue
University Press, 2008), esp.: 12- 20.
32
See, M. HidÁyat: 147 footnote 1.
33
See, MudhÁkirÁt Majlis Awwal: 279-280.
34
Article 8 states, ‘The people of the Persian Empire are to enjoy equal rights before the Law’, ‘AhÁlÐ
mamlakat Iran dar muqÁbil qÁnÙn mutasÁwÐ al-ÎuqÙq khÁhand bÙd’.
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when the country was unstable. The legislators had this presupposition that new details of
law would later on be prepared in an atmosphere more compatible with the paradigm of
modernity. In this process, the committee was able to introduce some new and
unprecedented concepts such as citizens' rights,35 nation and the equality before the law
in the text. These terms will be explained in detail below but due to the fact that the
enacting of these rights for the people and their final fate is the story of the first encounter
of Shiite tradition with modernity, it is pertinent to explain how they were ratified by the
Parliament.
According to Sheikh FaÃl Allah NÙrÐ, a clerical opponent of the Constitution, the
new concepts basically contradicted the fiqh-oriented opinions held by Shiite jurists. He
believed that the conciseness of the term ‘before the Law’ contained all aspects including
the extent of the punishments for Muslim and non-Muslim, man and woman, which
according to the legal opinions in fiqh should not be equal. Other clerics including
revolutionaries were not at variance with him in this respect. They agreed with the notion
of the equality of people before ratified laws, and ignored legal opinions with respect to
the revolutionary atmosphere which needed the unity of people, and to the public
interests (maÒlaÎa). NurÐ and radical religious groups held protests against the Parliament
for the codification the Supplement that pointed to the equality of rights. The protests
caused the committee and the members of the Parliament to accept NÙrÐ’s suggestion, one
that the clerics did not have any disagreement on in principle. The suggestion was to
insert an article, called Article 2,36 that obliged the Parliament to set up a committee
composed of not less than five mujtahids who were familiar with the requirements of the
age, to recognize whether such laws as might be proposed by the Assembly and the
Senate, were in conformity with the rulings of Islam. In this article, the process was

35

It is true that the ‘citizen’ (shahrwand) is a new term and the very word was not used in the text, but there
are some phrases that suggest the meaning of citizen, such as ‘hich yik az IrÁnÐyÁn’ (art. 14), ‘afrÁd
mardum’ (art. 9).
36
The draft of the article was suggested by Sheikh FaÃl AllÁh NÙrÐ, but what was ratified in the Parliament
was similar to that which existed in the Ottoman Constitution. Later on, over the last fifty years Islamic
countries which came to codify their constitutions inserted the article in their bodies of law as Article 2. See
an inquiry on the biography of Article 2, especially in Egypt in Clark B. Lombardi, State Law as Islamic
Law in Modern Egypt: The Incorporations of the SharÐÝa into Egyptian Constitutional Law (Leiden: Brill,
2006), esp. Introduction and Part II, Article 2 of the Egyptian Constitution; See also “DustÙr” in Islamic
countries in EI2 by various authors.
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defined in such a way that the ÝulamÁ' were entitled to introduce twenty persons to the
Parliament and then the representatives would choose new members to fulfill this
responsibility.37 None of the articles could obtain legality save after undergoing the
process.
Inserting Article 2 into the Supplementary Law, made it reflect two aspects or,
more precisely, made it appear paradoxical with respect to the section on 'the rights of the
people'. We will look at the paradox more closely concerning its textual analysis below.
With respect to those articles that spoke about equal rights for all people, religious
minorities held celebrations on the enactment of the new law, prominent members among
the minorities sent telegraphs to the Parliament appreciating the representatives' gesture
approving their rights.38 On the other hand, by inserting the Article 2, ÝulamÁ' confidently
knew that any alteration in the process of enacting the Constitution would never happen
and that their legal opinions would take priority over those articles. Unfortunately, no
records or transcripts of the discussions in the committees of the first Parliament are
available to show more information concerning the order and the content of the articles in
question.

3. Textual analysis of the Constitution
The Constitution was codified in fifty-one articles with a short introduction. It mainly
asserted the rule of law instead of rule based on the arbitrary will of the Shah (Arts. 2, 15,
and 16). It recognized the division of powers and the new institutions as the majlis (Arts.
1- 42, especially 27) and Senate (Arts. 43- 51), giving them rights and duties such as the
right to give concessions and financial contracts to foreign countries which would be
permissible only via the permission of the majlis (Arts. 23, 24, and 26).39 It actually
resembled the internal law of the National Assembly and mostly explained the duties and
37

In the article it is also mentioned that its contents will be maintained and be permanent until the
appearance of al-ImÁm al-MahdÐ. A major difference between NÙrÐ and the clerical leaders of the
Movement was the question as to whether the location of these members should be in the Parliament or
outside and whether their status was superior to the Parliament or not. See serious debates on the position
of the clerics in the Parliament in MudhÁkirÁt Majlis Awwal: 288, 289b, 291-293. The differentiation was
not highlighted in works written on the Constitutional Revolution but, as it will be observed, the codifier of
the Constitution of 1979 paid close attention to this experience.
38
See, MudhÁkirÁt Majlis Awwal: 272, 273, 316 and 449.
39
See the English version of the Constitution 1906 in E. G. Browne (1909): 75- 101.
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functions of both parliaments before the state and vice versa, instead of presenting a
systematic legal document. It is worth noting that the Senate was not established until
1328/1949. Because the Constitution did not have any relative articles pertinent to our
main discussion, viz., the rights of religious minorities, the Supplement should be
examined for in spite of its name, it was the main Constitution.
The Supplementary Law consisted of ten parts: general dispositions, the rights of
the Iranian nation, the powers of sovereignty, the rights of the Iranian monarchy, the
rights of the members of the Parliament, the duties of the ministers, the powers of the
tribunals of justice, provincial and departmental councils (anjumans), finances, and the
army which were summed up in 107 articles. The articles, here, which seem to have had
more or less some relation to the subject of this study, will be analyzed. They are located
in two parts of the Constitution; general dispositions, and the rights of the Persian
nation.40

3. 1. General Dispositions
The general disposition is made up of seven articles. Articles one and two in this section,
which recognize two official religious and political powers in the society and their
legitimacy, are highly important for our purpose. Article 1 declared that
"Islam, under the rubric of the orthodox JaÝfarÐ IthnÁ ÝAsharÐ or Twelver ShiÝÐsm,
was the official religion of the state, which the Shah must profess and promote."
It is true that in the period of discussion, the majority of Iranians were Shiite, but
religious minorities existed as well as non-Twelver Shiite Muslim communities such as,
Iranian followers of the ShÁfiÝÐ, ÍanafÐ, ÍanbalÐ, ZaydÐ and IsmÁÝÐlÐ schools in various
regions that are not covered in the Constitution. The enactors perhaps did not, or even
could not, pay attention to them, but they juxtaposed the adjective of ‘orthodox’
(madhhab Îaqqi) with the Shiite school which indicates their exclusivist attitudes. There
is no sign that indicates a justification of the issue in detail through discussions, but the
question remains as to what the enactors intended by the stipulation of ‘official religion’.
What was the function of the term ‘official religion’ in the text? Was it mentioned just to
show the religion of the majority? Or, was it mentioned as a source for the codification of
40

See the original text of the articles in Persian in Appendix II.
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the laws and regulations? Or even, did they mean that other faiths were not legal or
recognizable save those religions or Islamic schools of thought that are mentioned in the
Constitution?
As to the probability that article one would be a source, one could say this
function is concluded through the contents of Article 2, which insists on conformity
between ‘Islamic Sacred Rules’ and state rules. However, there is not enough evidence to
support this probability and the meaning of the stipulation, i.e., ‘the official religion’
remains concise and, at the same time, ambiguous. It seems that Article 1, besides
indicating the religion of the majority of Iranians, is reminiscent of the prevailing theory
of legitimacy by the division of power into religious and political spheres in the Qajar
period. According to the theory, the Shah’s legitimacy, if any, was derived from his duty
in professing and promoting the religion. This task for the Shah is also asserted in the text
of an oath in Article 39 wherein it is asserted that he should take an oath to do so in the
Parliament.41 Concerning the legality of other faiths, the text of the Supplement remains
silent and there is no exceptional circumstance that begs the recognition of the status of
non-Shiite Muslims and religious minorities. Perhaps the codifiers of the draft, who did
not have religious inclinations, thought that if the Constitution defined nationality it
would include all people and realize their rights, hence due to the radical religious
context it would have been better to ignore mentioning other faiths. It is also probable
that Article 1 in this format was added to the text in the Parliament to satisfy the Shah,
the ÝulamÁ', and the majority of people.
Article 2 confirmed the legality of the laws codified by the Parliament as long as
"they are not at variance with the sacred rules of Islam or the laws established by
the Prophet Muhammad (on whom and whose household be the peace and
blessings of God)."42
The method of implementing the theme of the article, as mentioned above, was to offer
some jurists who were members of the Parliament the power to veto any governmental
41

The part of Article 39 is “I bear witness to the Almighty and Most High God…that I will exert all my
efforts to preserve the independence of Persia, safeguard and protect the frontiers of my Kingdom and the
rights of my People,.…endeavor to promote the Shiite JaÝfarÐ doctrines…”.
42
The part of original text of Article 2 for following analysis is needed. The Persian version is ‘…bÁyad
dar hich ÝaÒrÐ az aÝÒÁr mawÁd qÁnÙnÐyya Án mukhÁlifatÐ bÁ qawÁÝid muqaddasa IslÁm wa qawÁnÐn muÃÙÝ-i
haÃrat khayr al-anÁm nadÁsht-i bÁshad..’. See original text of articles in appendix II.
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laws that might contradict the sacred rules. The question, whether this new institution of
jurists should be located in the parliament and its members being regarded as deputies
like anybody else or whether it should be based outside the parliament and its members
considered to be in a superior position to the deputies, was a major problem of
disagreement between the clerics and the intelligentsia. Finally, according to the opinion
of supportive clerics and intelligentsia, the institution came to be based in the Parliament
and its duty was to oversee the laws. In the period of the Islamic Republic, however, in
conformity with Sheikh FaÃl Allah NÙrÐ’s view, the law-makers have set up the
institution outside and superior to the Parliament and have named it the Guardian Council
of the Constitution.
As to the analysis of the content of Article 2, there remain some noteworthy
points, positive and negative. As mentioned in the previous chapter, the ÝulamÁ' indeed
had a profound influence on the social as well as legal affairs in various regions of the
country. In this capacity, each jurist had his own legal opinions, and in some cases, had
his own court (maÎkama) dealing with legal claims including personal status and criminal
and other cases presented to him. Even though their legal opinions were mostly similar,
they sometimes had problematic relations with their competitors, the government and
people, especially non-Shiite Muslims and religious minorities. The great role played by
Article 2 was the centralization and concentration of religious power in the newly
recognized institution in the Parliament. If the mujtahids in the Parliament gave an
opinion, which with the support of the state was ratified as a law, then no jurist would be
in opposition with the legitimate laws of the government. The recognition that Article 2,
gave the cleric a position of great legal power, led to the creation of limits to the power of
influential jurists and people in various regions. Under conditions of centralization, not
any jurist could declare any given event or case as "unlawful" by claiming it stood in
contradiction with the SharÐÝa based on what he might have understood to be a duty. The
situation, in the light of Article 2, could bring about safety for religious minorities in
local regions from radical religious groups and their low-ranking clerical supporters. The
best evidence for the claim is that once the first Parliament was constituted, it received
many official complaints a part on religious minorities addressing the majlis and
especially the cleric representatives, that they were under oppression by local governors
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and religious radical groups. The representatives felt that they had a responsibility to
respond to these petitions and followed them up by using the power of the Parliament. 43
In practice, however, as we shall see, the new institution did not last long and the disunity
of fiqh-oriented opinions continued.
Another point concerning Article 2 is that it could have created the background
for probable subsequent alterations, both in theory and in practice in spite of the will of
the ÝulamÁ'. The alterations could be imagined in two areas: the area of Islamic social
precepts and, more importantly, in the theoretical field of the relationship between state
and religion. The legal authority of jurists of the highest rank, viz., the Source of
Emulation (marjaÝ taqlÐd) in the society, which was an old institution, included social and
individual legal rulings. If the new institution of jurists in the Parliament became in
charge of social laws and regulations, it would compromise the authority of the Sources
of Emulation in this field. This is because when the Parliament enacted new social laws
and regulations, called transactions or (muÝÁmalÁt) in the terminology of the jurists, vis-àvis acts of devotion (ÝIbÁdÁt), people had to obey the rulings without referring to the
various fiqh-oriented opinions of one or another great jurist as marjaÝ. The point could
have helped accelerate the process of secularization (ÝurfÐ shudan) or in other word
rationalization that might have brought about more security for religious minorities. In
the Pahlavi period, however, the function of Article 2 and the new institution were
suspended and secularization continued in another manner. We shall see the process of
secularization in this sense in the next chapter.
The second area of alterations that perhaps unwittingly resulted from Article 2
was the appearance of a new theory in the area of the relationship between state and
religion. In answer to the question as to what the criterion was for the religious legitimacy
of the government and its laws, the intelligentsia and revolutionary clergy, in the light of
the new paradigm of the Revolution, could offer new theory that indicated the criterion
for the religious legitimacy. The theory on legitimacy was the conformity between the
theme of the law and ‘Islamic Sacred Rules’ not permission of ulema to the Shah for
ruling. Thus, as long as the government ratified laws that did not contradict Islamic
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See, for example, MudhÁkirÁt Majlis Awwal: 216 for the complaints of Jews who lived in KÁshÁn in
1907 and for the complaints of Zoroastrians who lived in Yazd in 1907, see p. 246.
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rulings, it would have legitimacy. The theory, little by little, would succeed earlier
theories that separated power into political and religious realms and regarded the Shah as
a Shadow of God and implementer of the SharÐÝa.44 The criterion, i.e. conformity, was
also compatible with a republican form of government.
Yet another point concerning Article 2 was that it would cause the beginning of
the rationalization fiqh-oriented opinions in the early twentieth century. It was natural
that those jurists who were members of the new institution in the Parliament were
cognizant of the requirements of the time and had relatively more consistency and openmindedness in their approach than those jurists were outside the Parliament. They had to
look at problems by relying on common sense and had to take social demands, real
elements such as internal and international conditions and Iranian public interests into
consideration. In this context, religious minorities and non-Shiite Muslims would deal
with more tolerantly.
Apart from the points mentioned on its function, structurally speaking, Article 2
caused the appearance of an internal contradiction in the Constitution. As it was
mentioned in chapter one, legal opinions in fiqh concerning religious minorities do not
recognize equal rights between Muslims and non-Muslims. Article 2 approved those of
opinions and made them superior to the articles of the Constitution, which implied the
equality of the rights of all Iranians before the law whether they are Muslim or not. In
addition, Article 2 was able to prevent the approval of any laws and regulations that
indicated equality of rights between Muslims and non-Muslims. The Constitution thus
possessed a dual nature; the equality of rights of the people, deduced by the part of the
rights of nation, and the inequality, which was the result of fiqh-oriented opinions that
arose through Article 2. Then, according to Article 7, the principle of the Constitution
could not be suspended either wholly or in part. As a result, the contradiction became
very significant where to preserve one part necessitated the sacrifice of the other. The
following analysis further illustrates the internal contradictions of the Constitution.
3. 2. The rights of the Iranian nation
44

Even in the first Parliament, the clerics did not have any ideological confrontation with the Shah and
whenever they remembered NÁÒir al-DÐn Shah, they added the appellative designation of "the martyr" to his
name. See, for example, MudhÁkirÁt Majlis Awwal: 381.
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The appearance of the term the ‘Iranian nation’ indicative of all Iranians despite religion
or tribe was one of the great achievements of the Constitutional Revolution. In this sense,
people would have equal legal and political rights according to the Constitution. The
word ‘nation’ in foreign constitutions, meant all people or citizens and had a precedent in
the concept of nationalism in the 19th century. The committee that prepared the draft of
the Constitution translated the word, as the Persian nation or ‘millat-i Iran’. This term
and other similar words and phrases such as ‘no one…save’, ‘no Persian …save’ and ‘all
individuals’ in Articles 8, 9, 10, 11, 12, 13, and 14 appeared for the first time in the
Iranian milieu and played a major role in establishing a new identity and rights for
Iranians.45 It was clear that in spite of the prevailing theory that made the legitimacy of
government dependent upon its service to religion, it was the new concept of the nation
(millat-i Iran) that legitimized the power of the Shah.46 Including the new concept,
however, caused some confusion to appear in the Constitution. The confusion would be
explained in following way; the law asserted that all powers were derived from the will
of the nation. It also said that the sovereignty and legitimacy of the Shah came from God
or from his service to religion. The best evidence of this confusion can be seen in Article
35, which ironically states,
"Sovereignty was a trust bestowed as a divine gift by the nation upon the person
of the king".
The stipulation ‘as a divine gift’ does not make any sense in the context of the new
paradigm except where analysis showed that it would affirm the legitimacy of the state,
keep the religious coloring of it, or that the lawmakers really did not know that adding
this attribution would change the content and make the Constitution paradoxical.
With respect to the rights of the people, Article 8 is of great importance. This
article states
"the people of the Persian nation are to enjoy equal rights (mutasÁwi al-ÎuqÙq)
before the Law".
45

There is one explicit exception in the Constitution in Article 58 that states ‘no one can attain the rank of
minister unless he is a Muslim by religion, a Persian by birth, and a Persian subject.’ Article 77 also gave
permission to the government to establish military courts as a capitulation for military men.
46
The concept might be supported by Article 26, which states: ‘the powers of the realm are all derived from
the people; and the Fundamental Law regulates the employment of those powers.’ See the Persian version
in Appendix II.
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Subsequent articles concerning the rights of people rely on the article in question. It was
this article that became the source of long debates between adherents and opponents of
the constitutionalism. The theme of the article, theoretically and indirectly, nullified the
content of legal opinions that existed in fiqh regarding the rights or duties of religious
minorities. The opposing clerics agreed to implement the law equally for all people and
supported their view with evidence from the Qur’Án and the Sunna. They believed,
however, that what had been mentioned in fiqh-oriented opinions indicated the inequality
of the amount or quantity of penalties and blood money should also be considered as
divine and sacred regulations.
Despite Article 2, those parts of the Supplement that stressed the rights of the
people could abrogate traditional legal opinions in fiqh. Some examples could be
considered as evidence; while in terms of the SharÐÝa, the reason for levying the jizya and
kharÁj was to protect the lives and lands of religious minorities, according to Articles 9
and 13,
‘all individuals are protected and safeguarded with respect to their lives,
property, homes and honor, from every kind of interference …save in such cases
and in such ways as the laws shall determine.’
Thus, unlike fiqh-oriented opinions, the life and property of everyone is absolutely
protected whether Muslim or non-Muslim, giving the jizya or not. This understanding
could be proven by the content of Article 97, which states
‘in the matter of taxes there shall be no distinction or difference amongst the
individuals who compose the nation’.
Therefore, according to the Constitution, it did not make sense to levy further taxes such
as the jizya or kharÁj, on religious minorities.47 The analysis of the case in point might
also be extended to other legal opinions indicative of the inequity of penalties for
Muslims and non-Muslims in the chapters (books) on retaliation and punishment in fiqh.
It is evident that the content and the structure of the Constitution 1907 without Article 2
was closer to the justice and could fulfill the rights of people including religious
minorities.
47

Even though one can interpret the conciseness and ambiguity of article 94 which states ‘no tax shall be
established save in accordance with the Law’ in a way that locates the jizya under the title of legal
regulations and which gained its legitimacy through Article 2.
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Sheikh FaÃl AllÁh NÙrÐ and his followers, protesting the content of some articles,
especially Article 8,48 suggested two alterations; one that the attribution ‘governmental’
be added to the word of ‘the Law’ in the Article 8 and other that Article 2 be added into
the body of the Constitution. Because most representatives were not familiar with the
real meaning of constitutionalism, both suggestions were easily accepted. The final
version of Article 8 after adding the stipulation stated that ‘all people are to enjoy equal
rights before governmental Law’. It meant that all people merely in the performance of
governmental law and in court procedure were equal, not in all civil and criminal rulings,
which could be derived from fiqh-oriented opinions. By the first suggestion the division
of the courts into religious (sharÝÐ) and customary (ÝurfÐ) remained.49 Furthermore,
everybody merely enjoyed equal political right, not equal legal rights before the law in
governmental courts. We shall see that the codifiers of the Penal Code had to accept this
division of the courts.
The second suggestion, viz. inserting Article 2 into the Constitution, rather
indirectly resulted in an independent package of fiqh-oriented opinions to be accepted and
legitimated. One could question the role of Article 2. The main critique of the suggestion
is that those opinions were not already codified let alone accepted by people and they
were not, properly speaking, compatible with the implications of the time. The
suggestion, as mentioned above, made the structure of the Constitution become
paradoxical and ambiguous. By inserting Article 2, no legal improvements concerning
the rights of religious minorities occurred during the Constitutional Revolution.
Consequently, there were two types of articles on the rights of religious minorities: a)
legal opinions that existed in the Shiite fiqh as permanent superior law pointed to unequal
rights coming into the text via Article 2; and b) those articles that established equal rights
for all people, coming via the sections mentioning the rights of people. Religious
minorities, with respect to the second group of the articles, sent many telegrams to the
majlis in order to thank representatives for approving such rights. On the other hand, the
ÝulamÁ' knew that any new alteration in the legal domain did not take place. This
48

Some of his major legal opinions against the adherents of the constitutionalism were reported in chapter
two.
49
According to article 74 “no tribunal can be constituted save by the authority of the Law”. But, in practice,
there was no alteration to this until the period of Reza Shah who prevented any jurist from establishing an
official tribunal in his home to investigate criminal or civil claims.
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paradoxical structure of the Constitution by Article 7, which stated that the principles of
the Constitution could not be suspended either wholly or in part, came to be permanent in
the field of legislation. It was evident that with respect to the contradiction between the
two types of law; those fiqh-oriented opinions were superior according to Article 2.
Here some articles such as 15, 16, and 17 can help us understand far better the
ambiguous structure of the Constitution. According to Article 15
‘no property shall be removed from the control of its owner save by legal
sanction, and then only after its fair value has been determined and paid.’
What is ambiguous concerning the rights of religious minorities is the condition of ‘legal
sanction’, for it is not known whether the term includes legal opinions in fiqh or not. In
fiqh-oriented opinions for instance, blasphemy (kufr) and apostasy (irtidÁd) could prevent
the transfer of inheritance. If a non-Muslim inheritor, therefore, became Muslim, his or
her conversion to Islam could prevent all non-Muslim relatives from being entitled to
inherit. According to Article 2, this case should be taken as a legal sanction. Thus, Article
15 which apparently recognizes and protects the rights of religious minorities remains
neutral. Similar analysis might be offered concerning some articles such as 13, 16, and 17
in which the stipulation ‘the Law’ is applied absolutely and ambiguously. Moreover,
under the title of Article 2 the meaning of ‘the Law’ in various articles in the Constitution
could be reduced to fiqh-oriented opinions.50 We shall see below in the period of the
second (1909) to the seventh Parliament (1928) and especially before the period in which
Reza Khan became the Shah, when the Civil and Penal Code were not codified, the
meaning of ‘legal sanction’ and ‘the Law’ was explained and reduced accordingly with
what generally understood from legal opinions in fiqh. Thus, to sum up, by accepting
NÙrÐ’s suggestions, it was as if no legal alterations occurred in the legal status of religious
minorities in the Revolution.
Article 20 is also worth analyzing with regard to the rights of the people.

50

See the application of the term in the following articles: Article 13 asserts that “Every person’s house and
dwelling is protected and safeguarded, and no dwelling-place may be entered save in such case and in such
way as the Law has decreed”. Article 16 asserts that “The confiscation of the property or possessions of any
person under the title of punishment or retribution is forbidden, save in conformity with the Law.” Article
17 states that “To deprive owners or possessors of the properties or possessions controlled by them on any
pretext whatever, is forbidden, save in conformity with the Law”.
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"All publications, except heretical books and matters hurtful to the perspicuous
religion of Islam are free, and are exempt from the censorship. If, however,
anything should be discovered in them contrary to the Press law, the publisher or
writer is liable to punishment according to that law…"
MahdÐ HidÁyat, known as Mukhbir al-SalÔana translated the French Press Law into
Persian and then the representatives approved it after discussions and modifications.51
The analysis here, centers on the definition of two concepts: ‘heretical books’ and
‘hurtful to the Islam’ (kutub ÃÁll-i) which were of central importance on the part of the
ruler class and the clergy. Both groups had some sensitivity to the content of the press in
accordance with their own attitudes and interests. The question is whether or not the
printing of the Holy Bible and the Zoroastrian sacred books fell under the heading of
‘heretical books’ or ‘hurtful to the Islam’ in the opinion of the jurists. There is no
definition of the terms in the Press Law but what is understandable through some
discussions of the first majlis is that narrow-minded and exclusivist attitudes as to the
definition of concepts existed. Some deputies even believed that the printing of books
belonging to the AshÝarÐ school of Islam and books on mystical ideas were heretical and
should be forbidden.52 In this atmosphere, the legal circumstances surrounding the
printing of the sacred books of religious minorities which, in the opinion of jurists, were
distorted by the People of the Book and abrogated by the Qur’Án, were more
problematic.53 However, as mentioned in the previous chapter, religious minorities,
published some newspapers and journals during the Revolution of 1906 and afterward.
The policy of printing works, which belonged to non-Muslims during the time, that is,
1906–2004, depended on the various tastes of the ruler.
4. Terminology
4. 1. Nation (Iranian people)

51

Some sources introduced Íusayn PÐrnÐyÁ as a translator of the French Press Law, but the explicit report
of the discussions of the first Parliament confirms what is mentioned in the text. Cf.: MudhÁkirÁt Majlis
Awwal: 437, 521 and 569.
52
See, MudhÁkirÁt Majlis Awwal: 302.
53
According to this justification, most Iranian Muslims, including the students of Islamic studies in the
faculties of theology and the seminaries, are not familiar with the Holy Books of the other religions and
avoid reading them. This could be regarded as a great obstacle for mutual understanding in Islamic
societies.
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The word ‘nation’ in foreign Constitutions was translated to the “Iranian people”, millat-i
IrÁn or ahÁlÐ mamlikat by the committee. One of the synonyms, viz. millat, was used in
literature belonging to the period preceding 1906 and had at least two other meanings. In
the first one, millat meant the SharÐÝa and its followers and was derived from the
Qur’Ánic term (millata ibrÁhÐma ÎanÐfÁ).54 Accordingly, the head or the fathers of the
millat were the jurists who were the general deputies of the Hidden Imam and who
safeguarded the SharÐÝa. That is why the people regarded the ÝulamÁ' as leaders of the
Revolution. It was millat in this sense that could justify the legitimacy of the government
before 1906 and when jurists said 'the union of millat', they meant by the term that
government should imitate the rulings of the SharÐÝa. In the second sense, millat means
the people, but in its traditional sense which often meant peasant (raÝyat), not citizen, visà-vis the ruler class (salÔanat). Millat in this state did not have any rights to define their
destinies, but they had a duty to obey the ruler. With respect to millat in the second
meaning, it meant that the Shah was the father.
After the 1906 Revolution, according to the Supplement (art. 26), it was millat in
the new sense of the term, that justified and gave legitimacy to the state in its new sense.
The state, along with the ministers was responsible to the Parliament, and as such, it was
detached from the legal as well as the actual power of the Shah. The union of millat and
the state meant that each of them with respect to the other had a right and duty and the
people would be the supporters of the state and vice versa. This situation was
unprecedented in the history of Iran. The familiarity with the new term, i.e., ‘nation’ and
‘state’ began from the Revolution 1906, but the differences between the two senses of the
term 'millat' in the sources belong to the early twentieth century is still not very clear.55
4. 2. The Sacred Rules of Islam (SharÐÝa or Shiite fiqh)
As already noted, according to Article 2, a group of ÝulamÁ' had to be present in the form
of overseeing institution in the Parliament. Their duty was to carefully consider all
matters proposed, and they would reject, wholly or in part,
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See, Q, 2: 135.
For more information on the meaning of millat in the Qajar period, see the Chapters 8, 9, and 10 of
following work. M. ÀjudÁnÐ, MashrÙÔ-i IrÁnÐ [Iranian Constitutionalism] (Tehran: AkhtarÁn, 1382/2002),
esp. Ch. 10: 190- 197.
55

134

‘any such proposal which may be at variance with the sacred rules of Islam
or/and the laws established by the Prophet MuÎammad, so that it shall not
acquire the title of legality.'
First of all, we should examine more closely the relationship between the two terms, i.e.,
‘the sacred rules of Islam’ and ‘the laws established by the Prophet’ in the text. The word
is used in the Persian version for the conjunction is wa (and) which is ambiguous and can
be interpreted in two ways. First, it can be interpreted as a conjunction, and consequently,
the first term could be the general meaning and the second term would be particularly
mentioned for emphasis. According to this presumption, all rulings established by the
Prophet, the Imam, and then by the jurists would come under the title of ‘the sacred rules
of Islam’. The conjunction wa (and) could also be interpreted as an ellipsis, as Edward
Browne understood and translated it, and in consequence, ‘and’ would simply be used to
describe the first term. In this sense, by ‘the sacred rules of Islam’, it was meant the law
established only by the Prophet, whether through the Qur’Án or the Sunna. It seems that
this interpretation, with respect to Shiite doctrines is far from the purpose of the
representatives who suggested inserting Article 2 into the body of the text.
Then, there was not a clear and agreed-upon definition among the legislators as to
what the sacred rules of Islam (SharÐÝa) were, and the legislators conceded their own
understanding and interpretation to the ÝulamÁ'. Here we are dealing with some major
questions, since the source and the meaning of the term are not always clear in all cases.
What is the criterion for regarding a rule as "sacred"? Is it sacred, because it was just
confirmed by and attributed to the Prophet MuÎammad or the Imams of the Shiite
school? In this way, one is entitled to ask why the Prophet confirmed such rulings,
especially the rulings that refer to social issues. If a jurist says that they were confirmed
or established because they could lead to the realization of benefits for all Muslims and
lead to the establishment of social justice, then, in consequence this criterion could be
applicable to any ruling that was beneficial and led to social justice. If this were the case,
then many rulings would be able to gain the title of sacred. Such questions were not
discussed in the Constitutional Revolution among the supporters and the opponents. They
had a simple understanding of the subject and thought that the meaning and the instances
of the sacred rules and laws established by the Prophet are clear. They were content with

135

what is said in the history of Shiite fiqh, that Islamic rulings had an acceptable rational
aspect and at the same time, the secret and real reason for the establishment of the rulings
was not completely known.
A number of questions arise concerning the meaning of the sacred rules of Islam.
Firstly, how are they perceived from the viewpoint of the jurists? It was not clear how the
jurist members of the Parliament should give their legal opinions; would they rely on the
connotation of the rulings which could be understood from the literal import of the
Qur’Án and the Sunna? Would they rely on the understanding of Muslim jurists? Would
they rely on the well known legal opinions of Muslim jurists, or would they even rely on
their own legal opinions? In the first three options, the jurists would function as
recognizers and in the fourth as persons who deduced the rulings (mujtahid or muftÐ).
Some reports indicated that the jurists acted according to their own legal opinions, while
others show that they relied on well known legal opinions. Secondly, what is the meaning
of conformity between the sacred rules and governmental rulings, including the rules
enacted by the Parliament? Would conformity mean the agreement of the content of the
sacred rules with those of the government, or would it mean a lack of contradiction
between them? If there was a rule that did not have any previous record and as to its
content the SharÐÝa did not have any injunction, in what category would it be entitled to
be located, as one in conformity with the sacred rules or against them. What are the
criteria for conformity? Many new social issues need rules which might have not been
mentioned in the Qur’Án and the Sunna. This area could be regarded as the realm of the
permissible (mubÁÎ) for one jurist and a subject of caution (iÎtiyÁÔ) and thus acting upon
it should be avoided in the opinion of another jurist. The late question has existed for a
long time among Shiite jurists whether akhbÁrÐ or uÒÙlÐ and had arrived on the legal
scene as a serious issue in revolutions, 1906 and 1979. The solution is dependent on the
jurists’ views on the role and the realm of ÎadÐth in understanding legal opinions.

4. 3. The Law
The concise term ‘the Law’ was applied many times in the Constitution. Since, the
government in the new model, viz. the constitutional monarchy, needed various
regulations, the committee and the lawmakers, with respect to the revolutionary
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atmosphere, rapidly codified the laws case by case. They started codifying the
Constitution and its Supplement, and in cases, details needed an independent corpus.
Logically, they had to be content to mention the concise word, ‘the Law’, but they meant
by ‘the Law’ those subsequent laws and regulations that would be codified later. Due to
the fact that in the pre-Revolutionary period before 1906, every minister managed the
affairs of the office, according to his whim, the first Parliament insisted on enacting the
executive bylaws of every ministry. The Parliament succeeded in enacting the Press Law,
the executive bylaw of the Ministries of Justice, the Interior, Commercial Affairs,
Education and Transportation. It was natural that these efforts took much of the time of
the majlis and, consequently, the representatives could not codify other necessary laws.
The codification of the Civil and Penal Code were postponed to 1307/ 1928. In the
meanwhile, the meaning of ‘the law’ in the Constitution in the field of criminal, civil and
tort law was reduced to fiqh-oriented opinions, if any, which meant that there was no
improvement in the rights of the religious minorities after the Revolution and before the
enactment of the new laws.

4. 4. Religious Minorities
Islam according to the JaÝfarÐ doctrine of Twelver ShiÝÐsm was introduced as the ‘official
religion’ of the state by the lawmakers. Other Islamic groups as well as religious
minorities were ignored in the Constitution and other laws, and the term ‘religious
minorities’ was not applied. In the discussions of the first and the second Parliament,
however, whenever representatives discussed any subject concerning other religious
groups, they mentioned only Zoroastrians, Jews, and Christians, the term Christian was
inclusive of the Armenian and Assyrian and Chaldean communities. Having ignored the
ÑÁbi’Ðn, as far as I have researched their discussions, they regarded the BÁbÐs including
the AzalÐ and BahÁ’Ð groups as heretical faiths.56 There is no justification that shows how
the representatives only recognized those groups among others. As to ÑÁbi’Ðn, it might be
estimated that the deputies relied on the well known legal opinions in Shiite fiqh which
mostly go back to the period of Sheikh al-ÓÙsÐ, who did not regard the ÑÁbi’Ðn as the
People of the Book.
56

See for example, MudhÁkirÁt Majlis Awwal: 456.
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During 1287/1909 to 1300/1921, viz., from the second Parliament to the fifth, the
great modification regarding the rights of religious minorities was the alteration
introduced into the Electoral Law. According to the new Electoral Law, which was
ratified in October 1909, four groups, i.e. the Armenians in two regions, the north and in
the south, Assyrians, Jews and Zoroastrians, could each have one representative in the
Parliament.57 Consequently, they could participate in the election and choose their
favorite representative for the second Parliament. This right had two aspects, one positive
and the other negative; on the one hand, they had particular representatives who could
present relevant concerns and this state would have been in their favor, but, on the other
hand, because they were Iranians, it was expected that they could, like others, select more
representatives. For example, one Muslim from the city of Tehran could choose 15
candidates but a Zoroastrian from the same city could only choose one.58 Another
shortcoming was that a member of a religious minority could not be a candidate on the
assumption that Muslims would give him their votes. The rule for religious minorities has
remained an enduring feature of the Electoral Law in subsequent periods of the
parliament and even in the period of the Islamic Republic. In practice, the Zoroastrians
have had their own representatives in all 24 periods of the Parliament (1906-1979) and
they were the most active representatives among the religious minorities. The Assyrians
in eight periods of the Parliament (1909 to 1935) did not have any representative.59
5. Modifications in the Pahlavi Period (1925 - 1979)
In the period (1287/1907 – 1304/1925) Iran suffered socio-political instability and no law
and regulations in the field of civil and criminal code existed. The authority of the Shah
and the government after the Revolution was severely weakened and the will of the
nation and the authority of the law were not consolidated. In this period, the legal
opinions of the jurists as they were before the Revolution were the practical points of
reference for the entire people. When the customary courts came to investigate any claim,
they would often encounter different fiqh-oriented opinions that each litigant would have
57

See original text in Appendix II.
Some representatives such as Mukhbir al-Mulk, the third brother of ÑanÐÝ al-Dawla, agreed with the
proposal that all people could choose their representatives without religious discrimination. See,
MudhÁkirÁt Majlis Awwal: 647- 648.
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See the list of the religious minorities’ representatives in 24 periods of the Parliament in the Appendix I.
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prepared from his favored jurist to support their respective claims. The situation led to the
emergence of instability in the legal fields. The balance of power between the religious
and political spheres was tilted in favor of the clerics and they remained the referees for
legal claims.
Reza Khan came to power, firstly, as supreme military commander (1299/1920),
and later as the Minister of War, after that, as Prime Minister and then finally, as the Shah
in 1925. The equivocal structure of the Constitution, led to appear a fertile field of rivalry
for clerics and politicians to get more power. But Reza Shah, who gained in his opinion
the legitimacy through the idea that he was of service to the people, as a soldier who
loved his country, disrupted this rivalry with his military power, so he ignored the
function of Article 2 that indicated the participation of jurists in the Parliament.60 He felt
that he did not need the previous theories and their supporters in vogue during the
Safavid and Qajar periods to legitimate his power. He began to interfere in the process of
the elections from the fifth Parliament (1924) and finally from the seventh (1928)
onwards, he exerted his power, thus the deputies were to be formally appointed through a
formal election. Using his power, Reza Shah improved the process of modernization and
was able to provide an atmosphere of security for all tribes as well as for the religious
minorities. At the same time, he promoted nationalist tendencies that gradually changed
into a new ideology harmful to religious identities.61 For example, after ratifying the law
of military service in 1305/1926, the religious minorities welcomed the law, which for
the first time made it possible for them to enter the Iranian armed forces but the
government considered the phenomenon as a victory of nationalism over religious
sectarian identity. According to the new ideology, some of the influential media, taking
their cue from the attitude of the government insisted on Iranian identity, held in
contempt, and neglected other local interests such as local tribe, languages and dialects,
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From the second Parliament down to the fifth, the representatives were content with the unofficial
attendance of some jurists, such as Sayyid Íasan Mudarris, assassinated by Reza Shah in 1316/1938, in
order to realize the content of Article 2. The representatives did not follow the process of electing jurists
mentioned in the article. After the sixth Parliament, the attendance of jurists at the Parliament and the
function of Article 2 were actually forgotten and gradually the régime lost religious support.
61
See the social political situation of minorities in the Pahlavi period in E. Sanasarian, Religious Minorities
in Iran (London: Cambridge University Press, 2000), esp. 34–49.
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clothing, customs and religions.62 As a result, if the Shah showed himself as a religious
man or insisted on Islam, his actions would have had roots in the idea that Islam could
maintain Iranian unity and identity. Those policies, more or less, continued until the end
of the Pahlavi dynasty.63
During the Pahlavi period, at the proposal of the Shah and ratification by the
majlis and the Senate, some articles of the Constitution were revised five times in
1304/1925, 1317/1939, 1328/1949, 1336/1957, 1344/1965. All modifications that were
made were based on the establishing as well as the consolidation of the new dynasty.
None of them had anything to do with the rights of people and the development of
democracy or other elements of modernity. They were initiated simply to expand the
power of the Shah. Evaluating those modifications is beyond the scope of our study.64
The great development regarding the rights of people in the period of the first
Pahlavi was the codification of the Civil and Penal Code. First, the draft of the Penal
Code was prepared in 1304/1925 and ratified in the fifth Parliament (1924-1926). The
codifiers who translated the Penal French Code in the first step well knew that the content
would be subject to harsh debate by the jurists and the Code would contradict Article 2 of
the Supplement. Thus, calling it a Public Penal Code, they wrote in the first article
“the following articles concern the order of the country and will be exercised in
the customary courts. All crimes investigated in accordance with Islamic laws
will have punishments that would correspond to Islamic penalties, viz. ÎudÙd
and taÝzÐrÁt.”65
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Such as the IrÁnshahr newspaper published by Íusayn KÁÛimzÁd-i and Àyand-i journal published by
editor MaÎmÙd AfshÁr.
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The policy against religious tendencies was applied to all faiths except the BahÁ’Ðs especially in the
period of the second Pahlavi. This attitude besides being a nationalist tendency, gradually led to the
emergence of the popular belief that the ruler class intended to oppose Islam and be a supporter of the
Baha’Ð faith. In the 1979 Revolution, the revolutionary clerics were able to use the current popular belief to
attract people to join them.
64
See the report on the modification in the first 22 years of the second Pahlavi when the Shah intended to
show himself as a democrat in F. ÝAÛÐmÐ, Iran, the Crisis of Democracy (1930- 1952) (London: I. B. Tauris
and Co. Ltd., 1989).
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The French Penal Code was translated by Francis Adolph Pierny, the French advisor to the Ministry of
Justice, who was invited to come to Iran by Íasan PÐrnÐyÁ. The story of inserting Article 1, which
recognizes the two kinds of the courts, is mentioned briefly in the memoirs of Dr. Ahmad MatÐn DaftarÐ.
See, B. ÝÀqilÐ, KhÁÔirÁt yik Nukhust WazÐr [The Memoirs of a Prime Minister, AÎmad MatÐn DaftarÐ]
(Tehran: ÝIlmÐ, 1370/1990), esp. Ch. VII: 453- 462.
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The article, legally speaking, recognized the previous division of the courts into
customary (ÝurfÐ) and religious (sharÝÐ), but in practice, the codifiers were able to keep
jurists silent and then the government, used its military power to limit gradually the
power of the religious courts to only personal status issues. The articles of the Penal Code
were written to include, first implicitly, anyone who committed any crime on Iranian
sovereign territory. Then, in light of subsequent amendments to the Penal Code, equality
before the law was explicitly mentioned either in application of the law or in the extent of
the penalties. 66
Two other points concerning the content of the Penal Code are worth mentioning.
Firstly, the death penalty, which had many cases in fiqh-oriented opinion, was limited to
the case of the armed action against régime; to the case of retaliation if the heir to the
person murdered (walÐÐ dam) asked for the death penalty to be imposed; and to one case
in family law.67 Secondly, financial as well as imprisonment penalties, which some jurists
regarded it as unlawful,68 came into the Penal Code and the legislature did not consider
any torture, including scourging permissible. The Penal Code had been modified several
times rather briefly during the Pahlavi period, but in 1352/1973 when the legislators
omitted article one which pointed towards the division of the courts, it had been subject
to a relatively great degree of modification. The content of the Penal Code included all
claims for all Iranians without any discrimination in sex and religion. As a result, the task
of religious courts and the power of the clergy were confined to only a few cases of
personal status such as the registration of marriage and divorce in the area of the Civil
Code.
Another great development regarding the rights of people in the period of the first
Pahlavi was the codification of the Civil Code. The draft of the Civil Code, viz. volume
one in 955 articles, was prepared in 1306/1927 by a committee made up of jurists and
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The amendment to the Penal Code in 1352/ 1973, article 3 states that the rules of this Code will include
anyone who commits any crime in the sovereign state of Iran, save the cases that are excepted according to
the law.
67
See, articles 61, 170 and 179 of Penal Code in Appendix II. According to Article 179 of the Penal Code
“if a man surely sees his wife with another man engaging in adultery in her bed, he is entitled to kill both
and is forgiven of any punishment”. We will see the same article in Islamic Penal Code as well.
68
That is why in the first Parliament when the representatives came to ratify the Press Law, they didn’t
agree with financial penalties. See, MudhÁkirÁt Majlis Awwal: 569.
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lawyers.69 ÝAlÐ Akbar DÁwar (1264/1885–1315/1937), the Minister of Justice, was
president of that committee.70 After that volume one was ratified in 1307/1928 by the
sixth Parliament (1926-1928), the second volume, containing articles 956 to 1206, was
prepared and enacted in the ninth Parliament in 1314/1935, and finally, the third volume,
containing article 1207-1335 including Tort law, was approved by the tenth Parliament
after six months in 1935. Following the French model, especially the code of Napoleon,
as well as the Belgian and Swiss laws, the committee called the corpora the Civil Code71
and imitated those foreign laws in a few sections, such as sections dealing with
regulations on nationality, documentations and argumentations on proving claims, and
tort law. The committee skillfully codified the laws concerning transactions, contracts,
personal status, and family law according to well known fiqh-oriented opinions of Shiite
jurists.72 It was clear for the committee that those sections of foreign laws did not have a
precedent in Shiite fiqh. Nonetheless, the codifiers were careful for the laws to be
compatible with the SharÐÝa or in some cases completely derived from its body. We can
conclude from evaluating the data that they could alter the format of fiqh-oriented
opinions (fatÁwÁ) into the new official legal code, and, more importantly, applying
Arabic vocabulary and terms, they could write the Civil Code in Persian for the first time.
69

The members of the committee were Sayyid KÁÛim ÝAÒÒÁr, Sayyid MuÎsin Ñadr, Sayyid NaÒr al-AllÁh
TaqawÐ, Sayyid MuÎammad FÁÔimÐ QummÐ (major author of the draft), and MuÒÔafÁ ÝAdl ManÒÙr alSalÔana. Most of them were educated in the traditional system and were judges save the last one who
graduated from the legal faculty of Paris. ÝAdl, who wrote the first text book on constitutional and civil law
in 1909, later became the first Iranian representative in the U.N. See more on him in BÁmdÁd, vol. 4: 107108; See also on Ñadr his memoirs in Persian, MuÎsin, Ñadr al-AshrÁf, KhÁÔirÁt [Memoirs] (Tehran: WaÎÐd,
1364/1985). According to some reports, they could get final permission on the conformity of the content of
the draft with the SharÐÝa from Sheikh ÝAlÐ BÁbÁ FÐrÙz KÙhÐ.
70
He lived and studied for 11 years in Switzerland. He couldn’t get his doctorate there but became well
experienced in the field of law. He came back in 1300/1920 and became a deputy at the fourth, fifth and
sixth Parliaments and tried to change the Constitution for Reza Khan to secure the position of Shah.
Afterward he became the Minister of Justice and was able to restore profoundly the structure of the
Ministry. During 1307/1928 to 1313/1934, he skillfully codified several legal regulations and proposals
ratified by the Parliament, such as the Civil Code in 1307/1928, the Code of registration of deeds and
properties 1307/1928, the Code of registration of marriage and divorce in 1310/1931, and the procedure of
the Penal Code in 1313/1934. At the end of his life, he was accused of financial corruption and even though
he was innocent, committed suicide in 1315/1937 fearing the dictatorial conduct of Reza Shah. See more
information concerning his cultural activities in N. Parvin, “Mard-e ÀzÁd”, in EIR.
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The division of the discipline of law into general and private and then the division of the latter into civil
and criminal, which had origins in the Roman code, has no previous record in Islamic law. Most jurists
according to different criteria divided all rulings into the acts of devotion and acts involving transactions.
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The best model for them might be these legal works of Shiite jurists: SharÁyiÝ al-IslÁm of MuÎaqiq alÍillÐ (d. 676/1277), SharÎ al-LumÝa al-DamishqÐyya by al-ShahÐd al-ThÁnÐ (d. 966/1558) and al-MakÁsib
by Sheikh MurtaÃÁ al-AnÒÁrÐ (d. 1281/1864).
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There are two important points regarding the Civil Code worth noting. The first is
that according to article 5, all Iranians [including religious minorities], whether living
abroad or in the country should obey the regulations of the Civil Code, save those cases
excluded by the Civil Code. As to the personal status of religious minorities, the Civil
Code did not make any exception; they are regarded as Iranians while the content of the
Code had a complete Islamic Shiite coloring. It meant that since they were Iranians,
religious minorities were expected to obey Islamic regulations even in their personal
status. After five years however, in 1312/1933, the Parliament, according to the
suggestion of A. A. DÁwar, the Minister of Justice, added an additional article to the Civil
Code. It was concerned with three provisos to indicate the independence of recognized
non-Shiite Muslims, including the Ahl al-Sunna and religious minorities in the realm of
their personal status, inheritance and testament.73 According to the article, the courts in
such cases should observe the well known and undisputed rules and regulations of those
religions and Islamic denominations.74 In addition, according to article 10 of the Code of
Direct Taxes (ratified in 1312/1933), the places of worship for Muslim and non-Muslim
were exempted from paying any taxes.75 Iranian Jews argue that Reza Shah canceled the
jizya for them, but I couldn’t find any evidence for the claim in the laws ratified in the
Parliament in the period.76 We can surmise that under the process of modernization the
problem of levying the jizya was basically forgotten. In the Pahlavi period the term of
‘recognized religious minorities’ remained ambiguous and there was no law to clarify it.
The second point concerning the Civil Code is the fact that most members of the
committee who prepared the draft did not have a purely radical religious attitude, but
regarding the new context where national tendencies triumphed, they were careful that
the Civil Code be compatible with legal opinions in fiqh.77 In order to have appropriate
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See the whole text of the article in Appendix II and also in MajmÙÝi QawÁnÐn wa MuqqarrÁt ÍuqÙqÐ [The
Complex of Legal Laws and Regulations) (Tehran: Ganj DÁnish, 1379/1999): 888- 895.
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In the case of marriage and divorce, the courts follow the rules of husband’s faith and in the case of
inheritance and testament; they obey the rules of dead person’s faith.
75
See original text in Appendix II.
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See, Í. LiwÐ, vol.3: 854 - 855. I would like to thank Dr. PoursinÁ, the head of Iranian Official Gazette,
for helping me to search for documents regarding the subject.
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One Iranian writer claimed that the committee preparing the Civil Code had seen Majalla al-AÎkÁm alÝAdlÐyya, which is regarded as the Civil Code in the period of the Ottoman Empire, but there is not enough
evidence for the claim. See, ÝAlÐ ShÁygÁn, QÁnÙn MadanÐ (the Civil Code) (Qum: ÓÁhÁ, 1375/1996): 42;
see also about Majalla, C.V. Findley, ‘Medjelle’ in EI 2.
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code of laws, they tried to draft the regulations in such a way to arouse the minimum of
debate and conflict with fiqh-oriented opinions on the one hand, and to provide for the
rights of all people, on the other. To achieve their aims, they drafted all the articles, as far
as it was possible, in such a way to include everyone and did not see capitulation for any
one. The exceptions that are relevant to our study are articles 1059 and 1313. Article
1059 states that a Muslim woman is not entitled to marry a non-Muslim man. The article,
unlike fiqh-oriented opinions, does not mention the conditions for the marriage of a
Muslim man with non-Muslim woman. Article 1313, which concerns the stipulation for
accepting a witness in court, ‘faith’ is not stipulated, unlike fiqh-oriented opinions that
'faith' is considered by jurists as one stipulation for someone who is going to be a witness.
As we shall see, the legislators in the period of Islamic Republic will add the stipulation
of ‘faith’ in the Civil Code. It is not clear in the legislation what was meant by the
stipulation of faith. If it meant the Islamic faith, it would imply that the witness of
religious minorities could not be accepted in any court. Regarding social facts in
codifying the Civil Code, the committee also ignored some radical fiqh-oriented opinions
such as the ruling preventing infidelity (kufr) from taking possession of inheritance.78 The
Civil Code on this issue was a great benefit for the religious minorities compared to their
former situation in accordance with Shiite fiqh. Since they had their own independence in
the realm of personal status on the one hand, and on the other, Islamic courts or clerics
could not claim that someone had converted to Islam by which to the conversion could
prevent the inheritors from taking possession of inheritance.
By enacting the Civil and Penal Codes, Reza Shah unilaterally cancelled the right
of capitulation in 1927, which remained from the TurkamanchÁy treaty (February 1828)
that covered Russia and fifteen other countries. Then in 1928, he also canceled the
tribunal office in the Ministry of Foreign Affairs, which was responsible for investigating
the claims of foreigners. Afterwards, there was no excuse for foreigners living in Iran and
for the people who took refuge at foreign embassies to have any capitulation or chance to
escape from the decrees of the courts. During the period of Pahlavi rule until 1979, some
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In Articles 875 to 885 of the Civil Code that belongs to the Pahlavi period, the legislature ignored
infidelity as a factor that could prevent inheritors from inheritance, unlike the legal opinions in fiqh. We
shall see, in chapter four in the time of the Islamic Republic, that the legislators added the stipulation in one
independent code (881 ilÎÁqÐ) to the Civil Code in order to make the Code more compatible with the
SharÐÝa.
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articles of the Civil Code were very briefly modified twice in 1337/1958 and 1348/1970.
None of the modifications has relevance to the issue of our study, nonetheless.
By the end of World War II, when the international political legal paradigm
basically changed, the Iranian government in the period of MuÎammad Reza Shah
apparently intended to join other countries in making a resolution to improve the situation
of human rights. Therefore, Iran was one of the forty-eight countries among the fifty-six
countries of the world at that time that voted for approving the Universal Declaration of
Human Rights in the U.N. (1948). From 1948 to 1979, when the U.N. ratified some
international conventions and protocols that were considered compulsory and jus gentium
rather than the internal laws of countries, Iran annexed them and ratified the Covenants in
the Parliament.79 Muhammad Reza Shah and his government tried to show themselves to
international associations as the supporters of human rights and the supporters of the
international will to improve the situation.80 He started some reformations in 1341/1962
regarding the rights of people through the movement, called the White Revolution of the
Shah and the Nation.81 Ayatollah Khomeini and some clerics protested to the Shah, and
declared some of the elements of White Revolution, such as Land reforms and women’s
right to participate in the election as unlawful. He also criticized the Shah’s policy two
years later for again restoring the right of capitulation for American military advisors, and
for this reason he was exiled to Turkey and then to Iraq.
Among international conventions, the International Covenant on Civil and
Political Rights, and the International Covenant on Economic and Cultural Rights, G.A.
res. 2200A both ratified on 16th December of 1966 in the U.N., are worth mentioning.
The state of Iran signed them in 1347/1968 and afterwards the National Assembly in
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The history of the encounter of Iranian scholars and clerics with the question of Human Rights deserves
an independent inquiry. But, for a short history of the conduct of the Iranian State during last 60 years, see
ShÐrÐn ÝIbÁdÐ, TÁrÐkhch-i wa AsnÁd ÍuqÙq Bashar dar IrÁn [History and Documentation of Human Rights
in Iran] (Tehran: RushangarÁn wa MuÔÁliÝÁt ZanÁn, 1383/2003), esp. Ch.12; H. Mihr Pour, NiÛÁm Bayn alMilalÐ ÍuqÙq Bashar [International System of Human Rights] (Tehran: IÔÔilÁÝÁt, 1383/2003), esp. 408-413.
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In 1968, which was called the year of human rights, Iran organized a seminar for the Committee of
Human Rights in Tehran and the representatives of the organizations affiliated to the U.N. participated
there. This conference issued the Tehran Declaration on Human Rights and chose Mrs. Ashraf, a half sister
of the Shah, as a head of the conference. See, ÝIbÁdÐ, op. cit, 62-65.
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On the positive and negative role of the reformation, see, M. R. Pahlavi, InqilÁb SafÐd [the White
Revolution] (Tehran: KitÁbkhÁn-i SalÔanatÐ, 1345/1965); F. Halliday, Iran: Dictatorship and Development,
tr. by F. NÐk À’Ðn (Tehran, AmÐr KabÐr, 1358/1979), esp.: 112-146; Í. NabawÐ, TarÐkh MuÝÁÒir IrÁn: Az
InqilÁb MashrÙÔ-i tÁ InqilÁb SafÐd (Tehran: DÁnishgÁh Tarbiyat MuÝallim, 1357/1978), esp.: Ch, XI.
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1351/ 1972 and the Senate in 1354/1976 ratified them in full.82 Some of the articles in
both covenants like those articles that existed in the section of the rights of the people in
the Constitution contrasted with fiqh-oriented opinions or the sacred rules of Islam (as
mentioned in article 2 of the Constitution). For example, article 2 of the Covenant that
says,
‘the States Parties to the present Covenants should undertake to respect the
rights recognized in them for all individuals without any kind of distinction
including religious, and strive to take the necessary steps to adopt appropriate
legislative or other measures to give effect to these rights.’83
might be regarded by the jurists as contrary with Islamic law. According to article 26 of
the first Covenant,
‘all individuals have equal rights before the law and are entitled without any
discrimination to the equal protection of the law. In this respect, the law shall
prohibit any discrimination and guarantee to all persons equal and effective
protection against discrimination on any ground such as race, color, sex,
language, religion, political or other opinion, national or social origin, property,
birth or other status.’
The theme of article 26 is the same content that Sheikh FaÃl AllÁh NÙrÐ and other Shiite
jurists could not accept. Further example is Article 27 of the Covenant on Civil and
Political Rights. It gives the right of implementing those privileges mentioned in the
Constitution 1907 for minorities.84 An even better example of instances that are clearly
incompatible with the sacred rules of Islam is article 18 of the International Covenant on
Civil and Political Rights which enshrines the right of freedom of religion. This is a
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See Iranian Official Gazette, 1354: 75- 79.
Some cases such as public emergencies are excluded in the article 4 of the International Covenant on
Civil and Political Rights.
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Article 27 states “In those States in which ethnic, religious or linguistic minorities exist, persons
belonging to such minorities shall not be denied the right, in community with the other members of their
group, to enjoy their own culture, to profess and practice their own religion, or to use their own language.”
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notion where some instances exist that jurists regard as instances of apostasy (irtidÁd) in
Islamic legal opinion, which is an act that might result in the death penalty.85
By ignoring the implementation of article 2 of the Constitution and in a situation
where the clerics were absent from the Parliament, the government did not have any
obstacles to ratifying the Covenants. Most clerics on the political scene had a
conservative approach and were silent towards the decisions of the government, but
privately regarded the government as illegitimate. The anti-religious attitude of the
government gradually increased somewhat in 1351/1972, when Muslim countries came
together to establish the Islamic Conference in order to codify an Islamic Charter of
Human Rights in Saudi Arabia, Iran annexed them with the stipulation. The stipulation
was that if there was any contradiction between the decisions of the two organizations,
viz. the Universal and the Islamic, the former should be given priority. The Shah showed
his commitment to international human rights via such stipulation and activities.86
Nevertheless, the dictatorial manner of the Shah and the corruption of the administrations
during 1968 to 1977 practically prevented the government from reforming or modifying
those internal laws and regulations regarded as not corresponding to the Declaration of
Human Rights and its Covenants. However, religious minorities believe that their status
in the second period of the Pahlavi dynasty was being improved socially not legally
speaking.87 From 1977 to 1979, a complex of factors constituted the backgrounds for the
Revolution. Most Iranians, including religious minorities, participated in the movement
to save the country from the dictatorial conduct of the régime and to gain freedom and
more independence. In this atmosphere, like that of 1906 Revolution, none of the Muslim
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The whole text of article 18 deserves further consideration here. 1) Everyone shall have the right of the
freedom of thought, conscience, and religion. This right shall include the freedom to have or to adopt a
religion or belief of his choice, and the freedom, either individually or in community with others and in
public or private, to manifest his religion or belief in worship, observance, practice and teaching. 2) No one
shall be subject to coercion which would impair his freedom to have or to adopt a religion or belief of his
choice. 3) Freedom to manifest one's religion or beliefs may be subject only to such limitations as are
prescribed by law and are necessary to protect public safety, order, health, or morals or the fundamental
rights and freedoms of others. 4) The States Parties to the present Covenant undertake to have respect for
the liberty of parents and, when applicable, legal guardians to ensure the religious and moral education of
their children in conformity with their own convictions.
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archives of the Foreign Ministry I could not find any document that indicates on it.
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They asserted the point to me in a number of interviews.
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groups and religious leaders of the Revolution regarded the religious minorities as
dhimmÐ instead; they saw them as Iranians who participated in the protest to improve
their situation.
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Chapter Four:
The Codification of Laws and Regulations in The Islamic
Republic 1979- 2004
There are various theories and analyses concerning the reasons for the victory of the 1979
Islamic Revolution. Some of those reasons that are more or less emphasized in the
relevant literature are as follows: international political pressures on the Pahlavi régime to
commit to international covenants on human rights; increasing secret armed activities on
the part of (pseudo-) Marxist groups against the régime; the explicit and courageous
position of Ayatollah Khomeini against the Shah’s policies through his speeches to the
people during 1978 and the important role of cassette tapes and pamphlets in the
dissemination of his views; increase in the price of oil in the world and the income of the
state vis-à-vis increasing poverty and unfair conditions for people, and finally, the
popular belief that existed among Iranians including non-Shiite Muslims and religious
minorities, that the dictatorial manner of the Pahlavi régime had become incorrigible and
Iran was in need of a democratic government. Among grassroots leaders and
revolutionary groups, people relied more on Ayatollah Khomeini and participated in
protests.1
In his opposition strategy against the Pahlavi régime, Ayatollah Khomeini
initially intended to introduce political Islam as a major aspect of Islam which would be
able to solve the problems of Iranians in the contemporary world. Initially he did not
intend to change the régime and simply asked the Shah to accept the Constitution of
1906-7, to keep his commitment to the independence of country and to encourage
political openness. From 1977, however, the idea of changing the government began to

1

See explanations for the various theories regarding the victory of the 1979 Revolution, S. S. Haghighat
(ed.), Six Theories about the Victory of the Islamic Revolution (Tehran: Al-HudÁ, 2000); Bernard, Chery,
The Government of God: Iran's Islamic Republic (New York: Colombia University Press, 1984); Cf. D.
HumÁyÙn. DÐrÙz wa FardÁ: Si GuftÁr dar bÁrih IrÁn-i InqilÁbÐ [Yesterday and Tomorrow: Three Essays on
Revolutionary Iran] (U.S.A: without the name of publisher, 1981), esp.: 7-33, 48-60, 74-88. DÁryÙsh
HumÁyÙn who was one of the influential courtiers in the last years of Pahlavi régime, criticizes the policy
of the Shah and believes that the failed economic strategies of the Shah after increasing the price of oil and
the income of the state caused an "unnecessary revolution” to appear. He was able to achieve the post of
Minister of Information and Tourism from 1976 to 1977; see also, H. JalÁ’Ðpour, “Iran’s Islamic
Revolution: Achievements and Failures”, Critical Middle Studies, vol. 15/ 3 (2006): 207-215.
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occur to some leaders, especially Ayatollah Khomeini.2 Gradually, most people
participated in the protests against the Shah, and a consensus came to exist among
various groups on an inevitable change of the régime; nevertheless, the nature of the ideal
government to ensue was yet unclear. Very little materials, whether in the form of books,
articles, or conference papers, existed concerning the ideal government during the years
1977- 1979.3 Religious leaders gave an Islamic form to the demands to encourage greater
participation of ordinary people in the demonstrations. In the later phase of the Pahlavi
period, Ayatollah Khomeini promised an Islamic government in which all people
including women and religious minorities would have a better situation.4 After this, a
popular slogan gained popularity among the people which was ‘Independence, Freedom,
and Islamic Republic’.5 Even though no clear explanation on the nature of the ideal
Islamic Republic had been offered, most people, whether Muslim or non-Muslim,
educated or illiterate, believed that such a government, with such a charismatic spiritual,
religious leader, would be the ideal they had been dreaming and longing for.6 There is
evidence indicative of the point that nobody, including even Ayatollah Khomeini himself,
knew the precise political model and structure of the government on which the Islamic
Republic would be shaped.7
2

One can find a shift in the content of Ayatollah Khomeini’s sayings from 1977 onwards. See, R.
Khomeini, ÑaÎÐf-i NÙr [The Book of Light: the Collection of Ayatollah Khomeini’s Speeches and Letters]
(Tehran: SÁzmÁn MadÁrik FarhangÐ InqilÁb, 1370/1991), vol. 1: 445-447, 542-544. See a biography of
Ayatollah Khomeini in Baqir Moin, Khomeini: Life of the Ayatollah (London: Tauris Publishers, 1999).
3
The lectures offered by Ayatollah Khomeini in Najaf regarding the theory of the rule of the jurist (wilÁyat
faqÐh) in the political sense, printed there in Arabic (KitÁb al-BayÝ) and only some of his popular speeches
on the theory were published in a Persian book with an assumed name NÁmi-'Ð az al-ImÁm KÁshif al-GhiÔÁ’
[A Letter on Behalf of the al-ImÁm KÁshif al-GhiÔÁ’] in Iran. These two books were the main references to
justify the theory.
4
See, R. Khomeini, ÑaÎÐf-i NÙr, vol. 2:37, 295-296. The Ayatollah promised, “The conditions of life for
non-Shiite Muslim and religious minorities in the Islamic government would be better than that which
existed during the Pahlavi regime”. “Dictatorship and Islamic government are contradictory”, he added in
vol. 2:103. Responding to anxieties concerning Islamic regulations, he said, “The implementation of ÎudÙd
in Islam needs many conditions for it to be carried out…if you consider the conditions you will see the
Islamic code is less violent than other regulations in the world…the Islamic Republic should not be
compared to what exists in Saudi Arabia or Libya… I myself am not going to be the leader but I will only
guide the people to choose their favorite government”. See, vol. 2: 163-165 in interview with the Guardian
(10.08.1357/01.11.1978).
5
The motto in Persian is “IstiqlÁl, ÀzÁdÐ, JumhÙrÐ IslÁmÐ”.
6
Many reports could be found through the newspapers published at that time on participating non-Shiites
in the Revolution.
7
One piece of evidence is the conduct of Ayatollah Khomeini after the Revolution. He first went to Qum to
continue the policy of the traditional role of the clerics there and strongly believed that the clerics should
not directly interfere in governmental affairs. See also, R. Khomeini, ÑaÎÐf-i NÙr, vol. 2: 295-296.

150

1. The draft of the Constitution 1979
In the revolutionary atmosphere of 1978–1980, the legacy remaining from the last régime
including the 1906 Constitution, the Supplement and other laws and regulations were
regarded as the heritage of an arrogant despot (ÔÁghÙt) or the Satan which should be
changed. The revolutionaries aimed to change the laws and regulations into something
else, and later on, into an Islamic Shiite legal corpus. When Ayatollah Khomeini had to
leave Iraq and went to France on 6 October 1978, the first efforts began as a preparation
of a draft of the Constitution. He asked Dr. Íasan ÍabÐbÐ, a religious lawyer educated in
Paris who afterwards became a member of the Council of the Revolution and, later on,
the first deputy of president Akbar HÁshimÐ RafsanjÁnÐ (r. 1989-1997), to put together a
team to prepare a draft of the Constitution before the victory of the Revolution. The
committee, residing in Tehran and nominated by Í. ÍabÐbÐ consisted of the following
persons: Dr. NÁÒir KÁtÙzÐyÁn, professor of law at the University of Tehran; Dr. ÝAbd alKarÐm LÁhÐjÐ, a secular professional lawyer who due to his opposition to the proposal of
retaliation (qiÒÁÒ) after the Revolution was accused of apostasy and had to leave Iran; Dr.
MuÎammad JaÝfar LangrÙdÐ, a clerical lawyer who was professor at the University of
Tehran and after the Revolution migrated to Canada; Dr. FatÎ AllÁh BanÐ Ñadr, a lawyer
and brother of AbÙ al-Íasan BanÐ Ñadr (r. 1980- 1981), the first president of the Islamic
Republic; and NÁÒir MÐnÁchÐ, who cooperated with the committee for a short time.
MÐnÁchÐ was a member of a liberal religious group, known as the Freedom Movement of
Iran (NahÃat ÀzÁdÐ)8 which was banned from political activities after the resignation
(November 1979) of MahdÐ BÁzargÁn,9 leader of the Freedom of Movement and the first
Prime Minister after the Revolution. Among the committee members, it was M. J.
LangrÙdÐ who had a traditional education; the rest had graduated from the new system of
education. The structure of the proposed constitution was the same as that of the 1907
Supplement with some modifications. Its model was akin to that of the Constitution of
the Fifth Republic of France that gives more power to the president rather than the prime

8

See as regard to this group, H. E. Chehabi, "The Liberation Movement of Iran" in OEMIW.
Concerning his biography see, Gh. ÝAlÐ HaddÁd ÝÀdil, "BÁzargÁn, MahdÐ" in EWI; M. Dorraj, "BÁzargÁn"
in OEMIW.
9
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minister. Thus, the authors gave the power and the rights of the ex-Shah to the president
in the new draft.10
On 1 February 1979, Ayatollah Khomeini returned to Iran and on 5 February, he
appointed MahdÐ BÁzargÁn (1907-1995) as the Prime Minister of the provisional state.
His state had a parallel power, the Council of the Revolution, initially established in Paris
and which had main role in policy-making. It was composed of some clerics and
intellectuals, i.e. individuals educated in the new system of education, who were
appointed by Ayatollah Khomeini. The decisions of the provisional state had to be
endorsed by the Council. The draft of the Constitution was one of the first controversial
subjects between the two powers. Both groups had religious, revolutionary attitudes but
with different tastes; the members of the provisional state and the intellectual members of
the Council believed that Islamic principles and norms should be realized in the society in
accordance with the realities of the time and perhaps some of them should be ignored.
They did not agree with the radical efforts of the Revolutionary Guards and the courts. In
this position, the non- revolutionary clergy and Ayatollahs agreed with the intellectuals
and greatly sympathized with their position.11 In contrast, most of the clerical members of
the Council who were closer to Ayatollah Khomeini were opposed to the intellectuals
including the members of provisional state, and strove to implement all Islamic rulings
manifested in the universally accepted fiqh-oriented opinions of the Shiite jurists. They
gradually argued that the Revolution took place basically for the implementation of
Islamic rulings, and that the people came onto the political scene to realize that aim. The
argumentation was also later on incorporated into the Introduction to the final version of
the Constitution.12
The debates among the intellectuals and revolutionary clergy nominated by
Ayatollah Khomeini were similar to those that occurred between Sheikh FaÃl AllÁh NÙrÐ
and the supporters of constitutionalism in 1906. The problem was the same, i.e., the
10

Concerning the features of the draft, see, N. KÁtuzÐyÁn, “Analytical Criticism on the Draft of the
Constitution”, in GÁmÐ Bi SÙy-i ÝAdalÁt [A Step Towards Justice] (Tehran: DÁnishgÁh Tehran, 1378/ 1998),
vol. 1: 243-290.
11
Ayatollah Sayyid KÁÛim SharÐÝatmadÁrÐ (d.1986) was an Ayatollah who was later on accused of activity
against the Revolution. In 1962, he was in the group that confirmed that Ayatollah Khomeini was a
mujtahid, and by this opinion saved him from death penalty in the period of MuÎammad Reza Shah.
12
We shall see below the analysis of the ideological preamble of the Constitution. See a part of
Introduction in Appendix II.
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relationship between tradition and modernity, and most responses were similar. However,
today, that is, seventy years later, the clerics had experience and were in a better situation
compared with that of 1906.13 The revolution had a charismatic leader who had immense
popularity and had captivated the hearts of the youth. His life was not tainted by any
financial or other kind of corruption. Among the revolutionary clerical leaders, there were
also those who received a modern education.14 Some of them had the experience of living
in Western countries, especially Germany.15 Others had more or less become familiar
with the experiences of Egyptian groups such as the Muslim Brotherhood (IkhwÁn alMuslimÐn).16 With regard to those elements, the clergy unlike the clergy of 1906 became
either revolutionary, the opponents of dictatorship, or advocates for the implementation
of the SharÐÝa, but in 1979, this was to be achieved through a modern instrument, which is
the parliamentary system.
The process of a complete implementation of the SharÐÝa and Islamization of the
laws and regulations began from the first days after the Revolution. The last story of the
conflict between traditional and modern ideas in 1906 appeared onto the social scene
from a new door. In March 1979, the Council of the Revolution announced that the draft,
prepared by the committee and ratified by the provisional state, should be revised
according to ‘Islamic rules and the principle of freedom’. The criterion was repeated
many times by the members of the Council but it was not adequately explained.
Nevertheless, the Council revised the text and the main result of the revision was
highlighting one section (arts. 151- 156 of the draft) which like article 2 of the 1907
Supplement, gave to a group of jurists the right to veto any rule which might not be in
conformity with ‘undisputed Islamic principles’ (usÙl-i musallam sharÝÐ).17 This superior
13

It is clear from Ayatollah Khomeini’s utterances of support in favor of Sheikh FaÃl AllÁh NÙrÐ in the first
days after the Revolution that he knew more or less the details of the history of the Constitutional
Revolution. See, R. Khomeini, ÑaÎÐf-i NÙr, vol. 8: 489, vol. 10: 336-337, 388-389.
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The best example was Dr. M. J. BÁhunar who was assassinated by a radical militant group, the MujÁhidin
Khalq, in 1981.
15
Ayatollah Dr. MuÎammad ÍusaynÐ-BihishtÐ, an influential cleric who had a major role in codifying the
new Constitution, was educated in both the traditional and the new educational system and lived in
Germany for about ten years.
16
Some of the clerical leaders of the Revolution, such as Ayatollah ÝAlÐ KhÁmini’Ð, translated some works
of Sayyid QuÔb (1906-1966), the Egyptian Muslim writer, into Persian before the 1979 Revolution.
17
The term, ‘the Sacred Rules of Islam’ in the 1907 Supplement was changed to ‘Undisputed Islamic
Principles’ in the draft of the 1979 Constitution and then the term in the ratified Constitution was changed
into ‘Islamic Norms’. The significance of this alteration will be discussed in the present chapter.
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institution was called the Guardian Council of the Constitution, and was based outside the
Parliament. The main function of the Guardian Council was akin to the function of a
supreme court that protects the Constitution against probable acts exceeding the
Assembly’s limits. After incorporating some modifications, the draft dealt with some
inconsistencies, especially on the part of the rights of the people. The Council of the
Revolution gave Ayatollah Dr. BihishtÐ, a leader of the Islamic Republican Party18 and a
member of the Council, the mission to remove the shortcomings and arrange it more
properly. There is as yet no clear evidence on what he did to make the draft law
harmonious. However, from his subsequent efforts in amending the Constitution, it is
estimated that he understood the draft was not yet Islamic.
In the final step, the process of revision came to the end and the draft was ratified
by the Council of Revolution as well as by Ayatollah Khomeini on May 1979.19 In the
codification of the draft, representatives from various groups contributed and it was
perhaps why the draft Constitution had some remarkable points including, among them, a
democratic face, an emphasis on a republican as well as an Islamic form of government
(Art. 4), the division of powers (Art. 16), asserting the rights of the people (Art. 22- 47),
and the transfer of the power and duties of the Shah to the President (Art. 75, 89, 90, 93,
95). It recognized the religions of Zoroastrian, Jewish and Christian and regarded them
like other Muslim Iranians to have equal rights before the law, at the same time entitling
them to the observance of their rites and customs in the realm of personal status (Art. 24).
More importantly, it lacked articles indicative of the rule of the jurist (wilÁyat faqÐh).20 A
number of articles also had a weak relation to the Constitution such as those that covered
the duties of the administration of Radio and Television, free education for the people at
all levels, and the lack of enough respect and protection for private ownership, and so
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See concerning the role of this party after the revolution, E. Sanasarian, "Islamic Republican Party", in
OEMIW.
19
This is evidence again that there was no definite model and structure of the new government in the mind
of the revolutionary leaders. It is worth noting that some of grand clerics who were Sources of Emulation,
such as Ayatollah Sayyid MuÎammad Reza GulpÁygÁnÐ, did not agree with the theory of the rule of jurist
(wilÁyat faqÐh). Ayatollah Khomeini, regarding the issue, did not intend to encourage debate in the society
concerning the subject.
20
All the articles mentioned here belonged to the draft; see original text of the draft in N. KÁtuzÐyÁn, (1378/
1998), vol.1: 197- 228.
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forth, which, under the influence of the Marxist environment, made their way into the
draft Constitution.
The turn came for the people to declare their agreement with the Constitution. The
main question among high-ranking official members of government concerned the
manner in which the people could do so. One opinion was that the final version of the
Constitution would be published in the media and everybody, including experts, clerics
and the Sources of Emulation would give their opinions within two months' time. Then it
was suggested that a group of experts on behalf of Ayatollah Khomeini evaluate the
proposed opinions and afterwards the final version would be subject to agreement by a
referendum. The suggestion was attributed to Ayatollah Khomeini and HÁshimÐ
RafsanjÁnÐ. If this suggestion were accepted, subsequent events would not have happened
and the Constitution of the Islamic Republic would have been approved without the part
indicative of the rule of jurist. There was another suggestion, which according to one of
the Ayatollah’s speeches in Paris and Tehran, was emphasized by M. BÁzargÁn and A.
BanÐ-Sadr. This was that a particular majlis be formed that was to be called the
Constituent Assembly, which was to be in charge of evaluating and ratifying the draft.21
After serious discussions, in June 1979, the Council of the Revolution decided, via a
referendum, to constitute a majlis composed of seventy-three selected individuals,
including four representatives of the religious minorities, to evaluate the final version of
the Constitution after which the people would again register their agreement by
referendum. The Assembly, called the Majlis BarrisÐ NahÁ’Ð QÁnÙn AsÁsÐ [The Assembly
for Final Revision of the Constitution] (henceforth referred to as the Assembly FRC) was
expected to accomplish their duty within one month according to the order of Ayatollah
Khomeini. But due to circumstances that will be mentioned below, it actually took about
three months of sixty-seven intense meetings from 19th August to 15th of November 1979
for the draft to be evaluated. During the time, the Assembly could unexpectedly change
the content. Concluding their discussions, we can say that, through including extra
provisions and articles, they created an entirely new Constitution with an Islamic Shiite
coloring.

21

Ayatollah Khomeini promised the people to establish such a majlis on the first of February, see, R.
Khomeini, ÑaÎÐf-i NÙr, vol. 3: 204.
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While the Assembly FRC was engaged in revising the draft of the Constitution,
the overall political atmosphere was rather unstable. On the one hand, ethnic riots, in
various regions, such as KurdistÁn and BalÙchistÁn occurred where these ethnic
minorities demanded autonomy from the central government. On the other hand, while
leftist parties, i.e., Marxist groups of various ideological persuasions, insisted on their
ambiguous idealistic fantasies, Islamic groups led by clerics, reacting to the leftist parties
spoke with one voice, wanting more and more the implementation of Islamic laws and
the acceleration of the Islamizing process. The debates between the provisional
government and the Council of the Revolution reached its climax concerning various
issues, including policy-making, the interferences of the Revolutionary Guards and
Revolutionary Courts, and the way of evaluating the draft of the Constitution by the
Assembly FRC. There was a debate even on the name of the new government; the state
called it the ‘Islamic Democratic Republic’ and the Council of the Revolution and
Ayatollah Khomeini definitively called it the ‘Islamic Republic’. Objecting to the
methods of the Assembly FRC, the provisional government and some advocates of equal
rights wanted to cancel the task of the Assembly, but due to the influential power of
Ayatollah Khomeini all their efforts proved fruitless.22 In the midst of such unstable
conditions, a group of radical students occupied the American Embassy in Tehran
(November 1979) and sixty-six Americans were taken as hostages protesting the U.S.
government's interference in the internal affairs of Iran and the decision to admit the Shah
for medical treatment.23 One of the aims of those students was indeed to exert pressure on
the provisional state, and they were successful in this regard, for the interim government
resigned right away. Then the Assembly FRC accomplished its task and the Council of
Revolution held a referendum on 2nd and 3rd December 1979. According to official
sources, 79 percent of those who were entitled to vote participated in the election and
99.5 percent of them voted ‘Yes’ to the new Constitution.
2. The Analysis of the members of the Assembly FRC
22

A valid point is that I could not find any report that indicated that the religious minorities participated in
the protests, but they had objections concerning unequal rights through their representatives in the
Assembly FRC.
23
Those students fifteen years later moved from a radical attitude to a reformist one and gathered around
President Sayyid MuÎammad KhÁtamÐ.
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It was noted earlier that the modifications of the Assembly FRC were more extensive in
comparison with what the committee had done in the first draft. The following brief
analysis focuses upon the profile of those personalities who proved influential either in
support or in opposition to the discussions among the seventy-three deputies of the
Assembly. It was natural that in the Islamic revolutionary atmosphere and according to
the recommendation of Ayatollah Khomeini to the people, two-thirds of the chosen
representatives were clerics, who were in the eyes of people reliable experts, while the
rest had more or less a religious view.24 We can categorize the representatives' in three
groups: a group of traditional conservative clerics who constituted the majority of the
members of the Assembly who merely intended to attend the Assembly and approve
Islamic laws; they played no important role or had no significant idea to contribute to the
discussions. The second group which was planning the details of the ideal Constitution
outside the Assembly and had the major role in its codification was comprised of those
who were mostly affiliated with the Islamic Republican Party and were directed by
Ayatollah Dr. M. Íusayn BihishtÐ.25 The third group was those who stood in opposition
to some of the positions held by the second group and might be provisionally called the
‘opponents’. This group was a minority and either did not have enough expertise over
legal matters, or the prevailing atmosphere did not allow them to express their ideas, if
any. In fact, they were rather silent, or more exactly, defeated.26 One could uncover the
role of the two latter categories through the details of their discussions, which were
published in 1364/1985.27
The members were elected by the people who participated from all provinces
except the religious minorities who were elected only by their coreligionists. The method
of electing representatives of the religious minorities followed the same process as that
24

Ayatollah Khomeini argued that since the deputies were going to prepare the Islamic Constitution, the
people should select those who have Islamic qualities. He added, “Since God sent down the regulations for
us, Westernized lawyers are not entitled to give their opinion regarding the laws”. See, R. Khomeini, ÑaÎÐfi NÙr, vol. 4: 431-432.
25
It is appropriate to note here that after Ayatollah M. H. BihishtÐ (1928-1981), the following persons were
in this category: Dr. Íasan Àyat, Ayatollah Sayyid ÝAlÐ KhÁmini’Ð, MuÎammad JawÁd BÁhunar, and
Ayatollah Íusayn-ÝAlÐ MuntaÛirÐ. MuntaÛirÐ was elected by the deputies as the official head of the
Assembly, but most sessions were in practice directed by BihishtÐ.
26
One can find these following important people in this group; Ayatollah NÁÒir MakÁrim ShÐrÁzÐ, AbÙ alÍasan BanÐ-Ñadr, ÝIzzat AllÁh SaÎÁbÐ, RaÎmat AllÁh Muqaddam MarÁghi’Ð, MÐr MurÁd ZihÐ, and Rustam
MÙbad ShahzÁdÐ.
27
MudhÁkirÁt of the Assembly FRC (Tehran: the Islamic Consultative Assembly, 1364/1985).
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practiced for the 23 periods of elections to the Parliament from 1909 to 1979. The
religious minorities in this election chose the following persons: Dr. Sirgin Bayt ØshÁnÁ
and Dr. HarÁyir KhÁlÁtÐyÁn were the representatives of the Christians, Mr. ÝAzÐz DÁnish
RÁd was the representative of the Jews and Rustam MÙbad ShahzÁdÐ was the
representative of the Zoroastrians. Among them the deputy representing the Zoroastrians
was more active and after him the representative of the Jews. While the former in his
speeches was concerned about the rights of religious minorities, the Jewish deputy who
had a great deal of sympathy for the idea of an Islamic revolution gave three speeches
mostly concerning the loyalty of Iranian Jews to Ayatollah Khomeini and emphasizing
the separation between Zionism and Judaism mentioned by Ayatollah Khomeini in one of
his speeches.28 Besides the four deputies of the religious minorities, there were also two
active representatives from the Sunni Muslim community: MulawÐ ÝAbd al-ÝAzÐz, and
ÍamÐd AllÁh MÐr MurÁd ZihÐ, from the province of BlÙchistÁn.29
One interesting piece of information is that there was a female preacher, MunÐr-i
GurjÐ who was a member of the Islamic Republican Party and also a member of the
Assembly. For the time she participated in the Assembly, she only gave one speech that
showed where she stood. In her speech she said,
“Since Iranian women have not been educated enough they have not been
entitled to high political position.”30
Another point is that a famous popular cleric of the Assembly, Sayyid MaÎmÙd ÓÁliqÁnÐ
(1910-1979), who had long history of struggle against the Pahlavi régime and had been
imprisoned for a long time for his activities, passed away in mid September 1979 after
participating in fourteen sessions of the Assembly.31
3. The Method
It is appropriate to take a look at the form and content of what the authors did from the
point of view of methodology. As to the form, the draft presented to the Assembly FRC
was arranged in 12 chapters and 160 articles. At first, the members of the Assembly
28
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groups and clerics, could never attend in the Assembly.
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rejected the executive bylaw for evaluating the articles prepared by the provisional
government and chose a committee to codify the new one. According to the new bylaw,
the members and the articles were divided into seven committees and parts. Every
morning each committee had a session and every afternoon a council composed of two
representatives from each committee (fourteen persons) came together to discuss and
prepare the edited final version of each article. They thought in this method all members
could give their opinions concerning all the articles. Each edited article was then
discussed in an intensive general session in order to be approved. The general session
determined its legality by the presence of the majority, i.e., half the total plus one;
however, each article had to be approved by two-thirds of the votes present. In practice,
most sessions were made up of about fifty and, maximally, of sixty representatives, but
all ratified articles could easily gain two-thirds of the votes.
As to the content, some of the representatives, mostly affiliated to the Islamic
Republican Party, initially suggested that the content of the draft prepared by the
provisional state be ignored and instead their new draft which contained the additional
section such as the part on ‘the rule of jurist’ (wilÁyat faqÐh) be discussed.32 The
suggestion could not gain enough support and, as a result, the same draft suggested by the
state underwent evaluation. The predominant attitude of most the deputies was a focus on
Islamizing more and more of various parts of the draft. One could find a great deal of
evidence for the claim through Ayatollah Khomeini’s message at the inception of the
Assembly and through his subsequent orations.33 To achieve the purpose, three steps
were taken: a) the creation of a new institution in the Constitution, viz., what was called
the rule of jurist; b) expanding the supervisory role of the Guardian Council; and c)
inserting the proviso, ‘in the realm of Islamic norms’ (mawÁzÐn islÁmÐ) in several articles
in the section concerning the rights of the nation. It is believed that the following three
32
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persons, Muhammad Íusayn BihishtÐ, Íasan Àyat, and Íusayn ÝAlÐ MuntaÛirÐ had key
roles in suggesting and establishing the new institution of the Rule of Jurist in the
Constitution. However, since the issue is not directly relevant to our discussions, only the
function of the Guardian Council and the insertion of the condition, ‘Islamic norms’ will
be evaluated in the following analysis.34
The content of article 2 in the 1907 Supplement simply affirmed that there should
be at least five jurists to oversee ratified laws in a way that they would not contradict the
‘Sacred Rules of Islam’. Ambiguity concerning the number of jurists, their position, the
nature of the oversight, and events subsequent to 1907, were factors that prevented the
institution from being established whether inside or outside the Parliament. But the new
format of the article in the 1979 Constitution, (that is, article 4) firstly, explains that
‘…This principle applies absolutely and generally to all articles of the
Constitution as well as to all other laws and regulations…’35
Then, articles 91-99 explicitly changed the position of simple oversight into a new
institution with expanding powers including the right of interpretation of the Constitution.
According to those articles, the Guardian Council is composed of six jurists appointed by
the leader and six lawyers introduced to the National Assembly by the Judiciary Branch
of the government and chosen by the deputies of the Assembly (Art. 91). However,
determining the compatibility of ratified laws with Islamic norms is limited to a majority
vote of the jurists of the Guardian Council, not to the lawyers. However, determining the
compatibility of ratified laws with the Constitution rests with a majority vote of all the
members of the Guardian Council.36
The Guardian Council with an expanding discretion is responsible for maintaining
the Islamic coloring of the laws and regulations in the field of social affairs. This function
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also had a notable aspect, which was to practically and inadvertently decrease the
influence and power of the Sources of Emulation in the society. This is because all
rulings in the field of social issues are ratified under the authority of the fiqh-oriented
opinions of the jurists in the Guardian Council. While people have to go to offices such
as insurance companies, courts, banks, the stock exchange and so on, they have to obey
government laws ratified by the National Assembly and the Guardian Council, not act
according to opinions of their own the Source of Emulation. The great shift that has
occurred is that a modern institution has been substituted for a traditional one and this has
caused a decrease in the power of the Sources of Emulation. The National Assembly
practically becomes a new marjaÝ in the Islamic Republic. Of course, non-governmental
jurists whether they are sources of emulation or not, had their own fiqh-oriented opinions
on acts of devotion (ÝibÁdÁt) as well as social issues but those social fiqh-oriented
opinions might be used as a theoretical basis for the Guardian Council and they are not
official regulations for people. It is expected from jurists who cooperated with the
Parliament to understand the implications and necessities of the time and change narrow–
minded opinions to appropriate rationalized ones. We shall see that ten years after the
Revolution, while the jurists of the Council insisted on their literal understanding of
Islamic sources and did not change appropriately their opinions, the conditions compelled
Ayatollah Khomeini to create a new institution, the Expediency Council, which led to the
codification of more appropriate rulings.
To conclude this section, it may be argued that the final version of the
Constitution, after passing the above three steps, had a more Islamic Shiite coloring than
the first authors intended. In addition, regarding the global and internal conditions of
1979, the members of the Assembly FRC had to preserve some modern terms and
concepts such as the rights of the nation, the division of powers and various councils in
the structure of the Constitution. In the next section, we shall see the relationship between
traditional elements and modern ones. The final version of the Constitution was approved
by sixty-one representatives of the Assembly FRC, then by Ayatollah Khomeini, and
finally by the people through a referendum held on 3 December 1979.

4. Textual Analysis of the Constitution
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The 1979 Constitution includes twelve chapters and 175 articles. Chapter One, general
articles (Arts. 1-14) include a definition of the government, the official religion,
recognized religions, the institution of the leadership, emphasizing the necessity of
conforming the content of laws and regulations to Islamic norms, and the role of the
people in determining the fate of the country. Chapter two (Arts. 15-18) includes a
definition of the language, character and flag of Iran; Chapter three (Arts. 19-42) deals
with the rights of the nation; Chapter four (Arts. 43-55) concerns the definition of
economic policy; Chapters five, six, nine and eleven deal with the principle of the
division of powers and their duties; Chapter seven (Arts. 100-106) outlines the duties of
city and provincial councils; Chapter eight (Arts. 107-112) concerns the election of the
Leader and his duties; Chapter ten (Arts. 152-155) outlines foreign policy; Chapter
twelve (Art. 175) concerns the management of the only government radio and television.
The textual analyses provided here are limited to those articles that have some direct
relation to the subject of the present study. Most of them are located in two sections of
the Constitution; the general section and the rights of the nation.37
4. 1. General
The Constitution begins with a preamble, which the authors would like to stress, is not
regarded as a part of the Constitution. It explains the ideologies and principles that were
bases of the Revolution and perhaps simply shows the revolutionary eagerness of Iranians
in the 1980s to establish a new régime. The frequency of the term ‘school’ (maktabÐ),
referring to the school of Islam vis-à-vis other Eastern and Western schools of thought, in
the introduction of the Constitution as well as in the discussions of the deputies indicates
that the revolutionary leaders’ minds and the their ‘third world’38 was under the influence
of Marxist thought. Just as every idea and attitude appearing in leftist groups are
evaluated based on the rules of the party, similarly the Islamic Republic evaluated or
accepted modern concepts, institutions and cultures according to the principles of the
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See relevant articles to our discussion in Appendix II.
The term is borrowed from Sir Karl Raimund Popper (1902–94), Anglo-Austrian philosopher. Popper
distinguishes three worlds: the first world concerns that of physical objects; the second world refers to the
mental acts (or dispositions to behavior) that we direct towards physical or mental objects; and the concern
of the third world are those mental objects themselves that form the contents of our theories, arguments,
books, libraries, etc.
38
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Shiite tradition.39 According to this view, since Shiite dogma is permanent, every new
idea could be revised, and however, Shiite principles per se should not be modified save
in case of dire necessity (ÃarÙra).
In the first article, the form of government, the ‘Islamic Republic’, is defined.
Adding inappropriate information to the text of the Constitution, article 1 asserted that
this form of government was endorsed by Iranians, they chose the form
“on the basis of their longstanding belief in the sovereignty of truth and QurÁnic
justice in the referendum of 29 and 30 March 1979 through the affirmative vote
of a majority of 98.2% of eligible voters…”.
Thus, the legitimacy of the government is based on the vote of the people but with the
assumption that the people are seeking this form of government which can be understood
through the Qur’Án and the Sunna.40 The first article prepares the ground for article 5
which says that
“during the Occultation of the WalÐÐ ÝAÒr (May God hasten his reappearance) [the
Hidden Imam], the leadership of the umma devolves upon the just and pious
person [jurist], who is fully aware of the circumstances of his age, courageous,
resourceful, and possessed of administrative ability, and will assume the
responsibilities of this office in accordance with article 107.”41
According to Shiite doctrines, part of which is illustrated by article five, by choosing the
Imam and jurists in their role as religious leaders to be his successors God has already
defined the form of the government and the fate of people. A number of questions may
appear concerning the justification of the role of the people in such a government and the
legitimacy and the popularity of the state. The reply to these crucial questions is beyond
of the scope of this study. But one could conclude that if God had already made His
decision on the form of the government, He should have ordained the status of religious
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One can find the arguments in the discussions of deputies on which Dr. M. H. BihishtÐ intended to defend
the theory of the rule of jurist. See, MudhÁkirÁt of the Assembly FRC, vol. 1: 376 - 381. The Marxian terms
also frequently repeated in the speeches offered by AbÙ al-Íasan BanÐ-Ñadr and his rival in the first
Presidential election, Jalal al-DÐn FÁrsÐ, an Afghan-by-origin member of the Islamic Republican Party. Both
of them tried to mix Marxist terms with the Islamic ones.
40
The proviso of the Sunna added in article three in the clause 6a.
41
The translation of the Constitution is again not so precise. The brackets here and below are mine.
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minorities in those societies too. The prevailing understanding among the jurists indicate
that He has indeed already done so.
Analysis of the data in article 1 reveals that the 1979 Constitution, like the 1907
one, Islam in its Twelver Shiite JaÝfarÐ denomination is the official religion and article 12
added “this principle will remain eternally immutable”. However, it lacks the
shortcomings of the 1907 Constitution which did not mention anything concerning other
Iranian Islamic denominations. The representatives of Ahl al-Sunna in the Assembly FRC
insisted on this suggestion that Islam without any additional attribution be mentioned in
the Constitution as the “official religion”. They argued that in this state, it would keep the
unity of Iranians, and the Constitution could be accepted as a model for other Muslims in
the world. They added,
“if the attribution of ‘Shiite’ was mentioned in the text, it would result in limiting
the Revolution to Iran”. 42
On the other hand, their opponents argued that the term “official religion” was mentioned
so that the Shiite tradition would be a source of legal affairs and if ‘Islam’ were
mentioned instead without qualification, it would lead to disunity and disorder in the
codification of legal regulations. Some radical Shiite clerics, in addition, insisted on
inserting the attribution of “righteous” or “orthodox” (haqqi) juxtaposing JaÝfarÐ as it
mentioned in the 1907 Constitution as well as in the draft offered by the provisional state.
After discussions, the article was finally approved in a form that firstly mentions "Shiite"
without attribution "orthodox" as an official religion and secondly recognizes other
Islamic Schools including ÍanafÐ, ShÁfiÝÐ, MÁlikÐ, ÍanbalÐ 43 and ZaydÐ stating that they
“are to be accorded full respect and their followers are free to act in accordance
with their own jurisprudence in performing their religious rites.44 These schools
enjoy official status in matters pertaining to religious education, affairs of
42

See the argument of MulawÐ ÝAbd al-ÝAzÐz, a Sunnite representative of BlÙchistÁn and that of his
opponent MurtÃÁ ÍÁ’irÐ, who left the Assembly when the deputies did not pay attention to his suggestion,
inserting the designation ‘orthodox’ beside JaÝfarÐ, in MudhÁkirÁt of the Assembly FRC, vol. 1: 459- 463.
43
I followed the Constitution in mentioning the order of the Islamic schools, but the order does not have a
logical justification. This is because they are, historically speaking, in the following order: ÍanafÐ, MÁlikÐ,
ShÁfiÝÐ, and ÍanbalÐ. As to the population of the Ahl al-Sunna in Iran, which might be regarded as a
criterion for mentioning that order, it is not known that the ÍanafÐ, and ShÁfiÝÐ have more followers than the
other groups in Iran.
44
Surprisingly, In the English version of the Constitution, the translator and/or those who were in charge
omitted the name of the other schools and simply mentioned ‘other Islamic Schools’.
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personal status (marriage and divorce, inheritance, and wills) and related
litigation in courts of law. In regions of the country where Muslims following
any one of these schools constitute the majority,45 local regulations, within the
bounds of the jurisdiction of local councils, are to be in accordance with the
respective school, without infringing upon the rights of the followers of other
schools”.
One final point concerning the ‘official religion’ has to do with the name of the other
schools. It was not clear why the authors first of all, selected ZaydÐsm, which is a Shiite
school and ignored other Shiite denominations such as the Shiite IsmÁÝÐlÐ and Shiite Ahl
al-Íaqq that have more followers in Iran than Shiite ZaydÐ, and secondly why they
connected it to the Schools of the Ahl-al-Sunna. In the recorded discussions, there was no
justification for the question.
In article thirteen, only Zoroastrians, Jews, and Christians are mentioned as
recognized religious minorities. The authors of the 1979 draft Constitution in recognizing
only those religious groups followed the regulation remaining from the 1909 Election
Law, the second period of the majlis, to the end of the Pahlavi period. As already noted in
chapter three, religious minorities were not defined in the 1907 Supplement. Following
the fiqh-oriented opinions of Shiite jurists, the members of the Assembly FRC relied on
some inquiries that determined only those religions as recognized. They argued that most
jurists, whether SunnÐ or ShÐÝa, believed that the People of the Book includes only
Zoroastrians, Jews and Christians. In the session where the deputies discussed the article,
some of the ÑÁbi’Ðn were attending the Assembly and requested to be recognized.46
Ayatollah NÁÒir MakÁrim ShÐrÁzÐ, a member jurist of the Assembly, giving a brief report
on behalf of the committee who had inquired on the identity of the ÑÁbi’Ðn, said,
“According to Islamic sources, they are a part of the Jews or Christians or both of
them”. He added, “I have heard that they introduce themselves as Jews in some
regions. Thus, to their satisfaction, we can put them in the Constitution under the
class of Jews or Christians; otherwise, we should codify an independent article
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Such as KurdistÁn in the north- west, Turkaman ÑaÎrÁ in north-east and BaluchistÁn in south- east where
those schools constitute the majority.
46
The session 27 SharÐwar 1358/18 September 1979.
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which deals with the legal status of non-Muslims, by and large in the Islamic
Republic, if we are going to deal with them fairly”.47
Article thirteen, in the last version was approved without mentioning the ÑÁbi’Ðn.48
Another discussion on Article 13 clearly demonstrates the atmosphere of the Assembly
on the legal status of religious minorities in the Constitution. The controversial discussion
took place between the deputies of the religious minorities and the others, especially the
group who had the main role in the Assembly, concerning the stipulation “within the
limits of the law” in article thirteen. The main debate referred to the third step in
Islamizing all of the articles. In the process of Islamizing, even though article four
guaranteed that the laws are in accordance with Islamic norms (mawÁzÐn IslÁmÐ), some
deputies insisted on mentioning the stipulation “Islamic norms” again in some articles,
including article thirteen. Rejecting the suggestion, Rustam ShahzÁdÐ, the Zoroastrian
deputy, argued that, by approving the stipulation, the Assembly was going to consider
them as a dhimmÐ class, who had a special status in fiqh-oriented opinions.
“But we are Iranians who joined the Revolution and supported Ayatollah
Khomeini against the Shah. We are not dhimmÐ who were on the line opposing
Muslims, who were, until yesterday bearing weapons, then taking refuge and
wanting the Caliph to support them. You should not repeat the events of history”,
he added.49
When, he gave some examples for his claim which were not the intention of the
legislators, such as “you are going to ask us to say prayer and fast like you?”, the head of
the Assembly, Dr. M. H. BihishtÐ explained that what they meant by ‘Islamic norms’ was
what was mentioned in the codified law which would naturally be in accordance with
Islamic norms.50 After the discussion, the deputies mentioned “within the limits of the
law”, not ‘Islamic norms’ in article thirteen. However, it seems that ShahzÁdÐ, in spite of
giving inappropriate examples, identified the key point on the subject and we will discuss

See, MudhÁkirÁt of the Assembly FRC, vol.1: 493-494.
Article 13 states, “Zoroastrian, Jewish, and Christian Iranians are the only recognized religious
minorities, who within the limits of the law are free to perform their religious rites and ceremonies and to
act according to their own canon in matters of personal affairs and religious education”.
49
See, MudhÁkirÁt of the Assembly FRC, vol. 3: 1531- 32, 1779.
50
The ambiguity of his argument is understandable in the Persian version of the discussions.
47
48
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this later in chapter five. He was entitled to object to the content of the stipulation; which
the law-makers approved in article 167 which stated that
“The judge is bound to endeavor to judge each case on the basis of the codified
law. In case of the absence of any such law, he has to deliver his judgment on the
basis of authoritative Islamic sources and authentic fatawÁ [legal opinions]…”
As we shall see, for the first ten years after the Revolution when the law had not been
codified in the matter of criminal cases, judges would refer to the fiqh-oriented opinions
of Ayatollah Khomeini, which are similar to those of other jurists, as they were noted in
chapter one and they regarded religious minorities as dhimmÐ.
In the following discussions on Article 13, the deputies of the religious minorities
had made two requests none of which was finally accepted. Firstly, they requested a
change from the attribution of ‘minorities’ to ‘communities’. They argued that the term
was humiliating, and that they were all Iranians with a long history who have lived in a
brotherly fashion and in peace with their Muslim compatriots. Recalling the religious
minorities’ satisfaction with what Ayatollah Khomeini mentioned in Paris on their future
rights in the Islamic Republic, Bayt ØshÁnÁ, a Christian deputy, argued that it was their
Iranian ancestors who translated from his mother tongue, Aramaic and Syriac great
philosophical scientific works for the Muslims in the Eighth and Ninth Centuries. Thus,
they should be treated as Iranians. The opponents of the first suggestion believed that it
was true that they were Iranians who had equal rights before the Law, but the term just
referred to a measure of the population, that is, the minority vis-à-vis the majority.51
Secondly, the deputies of the religious minorities offered a proposed version of article
thirteen, containing the additional phrase,
“they are in support of the government in forming religious ethnic [communal]
councils and in teaching their culture and language”.
Their opponents argued that the second suggestion, indeed, had two parts; the freedom of
religious minorities in practicing their religious rites and secondly in their social
51

The main opponent on this subject was A. BanÐ Ñadr; see, MudhÁkirÁt of the Assembly FRC, vol. 1: 472.
When one of the representatives suggested applying the phrase ‘religious non-Islamic communities’, Mr.
DÁnishrÁd, a Jewish deputy, said ‘we do not agree with the designation ‘non-Islamic’, because we believe
in what is mentioned in the Constitution and in this state as if we are Islamic save looking for the freedom
in practicing our personal status’. See, Ibid: 472- 3.
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activities. The former was mentioned in article thirteen and the latter would be added in
the section on the rights of the nation where the freedom of activities of all parties,
communities, religious societies and so forth are explained in article 26.52
The last point in this section concerns the legal status of non-Muslims in the
Islamic Republic. As noted in chapter one, according to some ÎadÐth and the fiqhoriented opinions of Shiite and Sunnite jurists, the adherents of other religions save
Zoroastrians, Jews and Christians, whether they belong to the great historical religions or
to new religious movements, or whether they converted from Islam to other religions, are
regarded as ‘infidels’. These groups do not have any rights whatsoever in dār al-Islām
save death or accepting Islam. Under the situation of the modern world, however, the
law-makers did not follow up on those fiqh-oriented opinions and ignored them. This
stance taken by the codifiers is subject to question which needs more evaluation. In
chapter five, this policy will be discussed and highlighted. The enactors, theoretically
speaking, respected the followers of other religions in Article fourteen and relied on the
explicit verses of the Qur’Án, such as Q, 2: 83, which are indicative of treating others
with good conduct. The members of the Assembly FRC did not pay attention to some
interpretations and fiqh-oriented opinions, which believed that those verses were
abrogated by Q, 9: 29.53 One can rarely find in any of the articles in the Constitution
sources or argument for the claim. However, since Article fourteen has an important role
in accepting religious pluralism in the Islamic Republic, perhaps, law-makers, quite
unusually, mentioned the evidence or argument in the text. It states,
“In accordance with the sacred verse "God does not forbid you to deal kindly and
justly with those who have not fought against you because of your religion and
who have not expelled you from your homes" (Q, 60:8). The government of the
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Article 26 states, “The formation of parties, societies, political or professional associations, as well as
religious societies, whether Islamic or pertaining to one of the recognized religious minorities, is permitted
provided they do not violate the principles of independence, freedom, national unity, the criteria of Islam,
or the basis of the Islamic Republic. No one may be prevented from participating in the aforementioned
groups or to be compelled to participate in them”. In the draft version of article 26 (see: article 31 of the
draft) the religious minorities were not mentioned in the text and as to what deputies promised, they were
added in the final version.
53
We discussed those fiqh-oriented opinions in chapter one. The verse 9: 29 of the Qur’Án is “Fight against
such of those who have been given the Scripture as believe not in Allah nor the Last Day, and forbid not
that which Allah hath forbidden by His Messenger, and follow not the Religion of Truth, until they pay the
tribute [jizya] readily, being brought low.”
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Islamic Republic of Iran and all Muslims are duty-bound to treat non-Muslims in
conformity with ethical norms and the principles of Islamic justice and equity
[equality] and to respect their human rights. This principle applies to all who
refrain from engaging in conspiracy or activity against Islam and the Islamic
Republic of Iran.”
Theoretically, there is an ambiguity concerning the concept of ‘conspiracy or activity
against Islam and Islamic Republic’. Since it is not an offence that law-makers have
defined, there is a possibility that those non-Muslims could find themselves under
pressures on the pretext that they had engaged in such activity, or even a particular belief
could be regarded a conspiracy and then as an actor against Islam. Apart from this
ambiguity, according to the content of article, the entire non-Muslim population is free in
their beliefs even those followers of new religious movements.
4. 2. The Rights of the Nation
The term ‘the rights of the nation’ applied in this part of the 1979 Constitution, has been
duplicated from the 1907 Supplement. The rights of the nation and equality before the
law are illustrated in detail in chapter three of the 1979 Constitution and are implicit in
the explanation of the duties of the three branches of the government. Both ‘nation’ and
‘right’ are here applied in the new sense of the terms. Some articles that explicitly
confirm rights for everyone, including the religious minorities, are as follows: the
indisputable right for every citizen to seek justice by recourse to competent courts;54 the
right of selecting an attorney in every court;55 the right of choosing any occupation,56 any
appropriate home;57 the right of participation in determining their political, economic,
social, and cultural destiny;58 and that the private affairs of people should be inviolable.59
In addition, article three which explicates the duties of the government, ordains that it
should try to realize
54

Article 34.
Article 35.
56
Article 28.
57
Article 31.
58
Article 3, proviso 8.
59
Article 25 states “The inspection of letters and the failure to deliver them, the recording and disclosure of
telephone conversations, the disclosure of telegraphic and telex communications, censorship, or the willful
failure to transmit them and all forms of covert investigation are forbidden, except as provided by law.”
55
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“the abolition of all forms of undesirable discrimination and the provision of
equitable opportunities for all in both the material and intellectual spheres” and
“securing the multifarious rights of all citizens both women and men and
providing legal protection for all as well as the equality of all before the law.”60
Through these articles, one could find a new context as well as new modern concepts
explicitly entering into the body of law. There is no reference to fiqh-oriented opinions or
to what the Caliphs did in the early centuries of Islam. The law-makers intended to show
the audience and the readers that in Islam the new teachings have existed which may
prove indicative of the equality of all people. To arrive at their aim, they mentioned in the
appendix of the Constitution the references of the Qur’Án and the Sunna for each part and
sometimes for each article. The references cited for the equality of people before the Law
are 49: 13 of the Qur’Án and one ÎadÐth attributed to the Prophet Muhammad, indicating
that there was no superiority of man over woman, Arab over non-Arab, and the white
race over the black, save according to piety (taqwÁ).61 It has been claimed that modern
teachings, such as those that exist in the Universal Declaration of Human Rights, might
be found in Islamic principles. It seems that this claim, at least in this context, ignores
different epistemological bases for the two kinds of teachings. In addition, it has taken
great pains to justify the existence of legal discrimination between men and women, and
between Muslims and non-Muslims in Islamic sources. Furthermore, one part of those
Islamic teachings that indicate a condition as a criterion, like that of piety as a basis for
superiority, violates the other part of the teaching, which indicates equality for all. Since
piety is not a concrete object, to be borne by everyone, it naturally brings about
superiority for a group that claims piety or for those who are believed to have some sort
of piety. In other words, since piety has no outward representation and objectivity, it
might be abused by someone or groups who might be involved in political social affairs.
Thus, the yardstick of (taqwÁ) would violate equality before the law. As long as piety is
regarded as a criterion of superiority before God but not before the individuals, as the
Qur’Án asserts, it would be an acceptable subjective criterion for believers.
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Article 3, proviso 9 and 14.
It is quoted by MuÎammad b. AÎmad al-QurÔubÐ al-AnÒÁrÐ (d. 671/1272) al-JÁmiÝ li AÎkÁm al-Qur'Án
(Beirut: DÁr al-IÎyÁ’ al-TurÁth al-ÝArabÐ, 1985), vol.16: 342.
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Apart from establishing the rights of the nation in the Constitution, the principle of
freedom (aÒl ÁzÁdÐ) in the Constitution is considered as a vital principle. Respect the
opinions of non-Muslims (Art. 14), the forbiddance of inquisition, viz. inspecting others'
opinions (Art. 23),62 and especially emphasizing on the unity of freedom and
independence (Art. 9) are samples of the significance which the enactors gave to this
principle.63 That is why in article 79, the proclamation of martial law is forbidden and in
the case of war or emergency conditions comparable to war, the government is entitled to
impose temporarily necessary restrictions with the agreement of the National
Consultative Assembly for only thirty days. The freedom of the press and protest against
the policies of the state are authorized, provided that they are not detrimental to the
fundamental principles of Islam.64 The executive and juridical branches of the
government should guarantee and protect the legal freedom for all people.65 To sum up,
according to these principles, compared with the 1906-7 Constitution, we can see that the
1979 Constitution enshrines more rights and freedom for people including the religious
minorities. It is asserted that religious minorities are recognized as well as their freedom
in their personal status according to their own rulings.
The freedom and greater rights asserted in the Constitution for religious
minorities, however, is one aspect of the subject. There are some ambiguous terms and
conditions which make the Constitution more contradictory compared with the corpus of
the laws enacted between 1907- 1979. In addition, there are some articles in the Penal
Code, which contradict those of the rights and the types of freedoms asserted for non-
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Article 23 is akin to part of article 18 of the International Covenant on Civil and Political Rights, which
states, “Everyone shall have the right to freedom of thought, conscience and religion.” But in article 23 of
the Constitution the second part of article 18 is omitted. The second part states, “This right shall include the
freedom to have or to adopt a religion or belief of his choice, and the freedom, either individually or in
community with others and in public or private, to manifest his religion or belief in worship, observance,
practice and teaching.”
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Article 9 is worth mentioning in full: “In the Islamic Republic of Iran, the freedom, independence, unity
and territorial integrity of the country are inseparable from one another and their preservation is the duty of
the government and all individual citizens. No individual group or authority has the right to infringe in the
slightest way upon the political cultural economic and military independence or the territorial integrity of
Iran under the pretext of exercising freedom .Similarly, no authority has the right to abrogate legitimate
freedoms not even by enacting laws and regulations for that purpose under the pretext of preserving the
independence and territorial integrity of the country.”
64
See, articles 24 and 27. In this relation, see also article 26 in footnote 39.
65
See respectively, article 3 proviso seven, and article 156, proviso two.
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Muslims. At the same time, there is some potentiality to explain the ambiguous terms and
to supersede the Penal Code in order to have more rights and freedoms for non-Muslims
in the Islamic Republic. The issue will be dealt with in chapter five but here we shall pay
attention those ambiguities.
The ambiguities in the 1979 Constitution concerning the rights of religious
minorities can be seen in the following cases: Quite ambiguously, article 19 considers all
people, including every tribe or ethnic group, equal before the law.
(mardum IrÁn az har qawm wa qabÐli az ÎuqÙq musÁwÐ barkhurdÁrand wa rang,
nejÁd wa mÁnand ÐnhÁ sabab imtiyÁz nÐst). It asserts that some characteristics,
such as “color, race, language and the like (mÁnand ÐnhÁ) do not bestow any
privilege”.
The ambiguity refers to ‘the like’, since three factors are mentioned explicitly but it is not
known whether ‘the like’ includes religion or not. The evidence indicates that the lawmakers knew the legal implications of adding religion. We can say that article 19 is
apparently an imperfect duplicate of article 2 of the Universal Declaration of Human
Rights.
Another ambiguous instance is in article 20. While the article points out that all
citizens of the country have equal enjoyment and protection of the law, it adds a
condition “in conformity with Islamic criteria [norms]".66 In the article, if the stipulation
‘Islamic norms’ is reduced to fiqh-oriented current opinions, article 20 would become
paradoxical; since in accordance with Islamic Shiite sources, the rights of Muslims and
non-Muslims are not equal. Then, the first part of the article indicates equal rights and the
stipulation at the end violates them. Some Iranian lawyers, such as Dr. Íusayn Mihr PÙr,
who was a member of the Guardian Council for about ten years, argued that
"the vague stipulation ‘Islamic norms’ is tantamount to such stipulations as
protect national security, public order, public health or morals or the rights and
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Article 20: “All citizens of the country, both men and women, equally enjoy the protection of the law and
enjoy all human, political, economic, social, and cultural rights in conformity with Islamic criteria” (ham-i
millat …yiksÁn dar ÎimÁyat qÁnÙn qarÁr dÁrand wa az ham-i ÎuqÙq insÁnÐ, sÐyÁsÐ,…bÁ riÝÁyat mawÁzÐn
islÁm barkhurdÁrand”. See also original text in Appendix II.
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freedoms of others, which are ambiguous terms applied in the text to limit the
unrestricted freedom found in the Universal Declaration and its Covenants.” 67
He added that in every country the rulers might understand and interpret the stipulations
in accordance with their own interests.68 His argumentation should be treated with great
caution, since it is true that every rule may be abused and it is also true that the
designation “Islamic norms” includes public health and morals, but at the same time
those stipulations that exist in fiqh-oriented opinions concerning religious minorities do
not have permanent reliable justifications like that of the Universal Declaration which do
have rationally acceptable justifications in common understanding.
Another point concerning some ambiguities, concerns article 26. The very article
permits the formation of parties, societies and associations only for Muslims and
recognized religious minorities, not for non-Muslims in general. The conditions stand in
contrast with articles such as article 23, which absolutely legalizes different freedom of
activity for all citizens and forbids the inspection of others’ opinions.
The great paradox in the structure of the Constitution in the section on the rights
of the nation appears in the justification of the legality of the ruler or the government in
the Islamic Republic. On the one hand, it is the people who, by referenda, give the
government legitimacy and, on other hand, as the theory of the political rule of the jurist
instructs, the status of leadership is awarded to the jurist by virtue of general succession
to the Hidden Imam in the period of the Occultation. The Assembly of Experts for
choosing the supreme Leader (majlis khubrigÁn rahbarÐ), consists of competent jurists
who are chosen by the people to determine the case for leadership.69 In the Constitution,
the position of leadership or the Council of Leadership is superior to the three branches of
the government and oversees them. In the opinion of some jurists, the status of the Leader
is even far beyond that of the Constitution and he can virtually violate some matters in
critical cases. To solve this paradox, some solutions were offered, but the evaluation of
the subject per se is beyond of the scope of this study.
From the above data and analyses a number of tentative conclusions can be
drawn. The 1979 Revolution and the codification of the Constitution are a reaction of a
67

See, as an example, article 12, proviso three of the International Covenant on Civil and Political Rights.
See, H. Mihr PÙr (1383/2003): 367- 395, esp. 385-86.
69
See Arts.107 and 108.
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part of Shiite tradition to modernity.70 The Constitution, as a manifest of this approach,
contains new concepts from the modern period with the assumption that political Islam
can and should have a form of government and with the assumption that these modern
concepts are acceptable in the light of Islamic norms. The compounded format consists,
on the one hand, of the recognition of the rights of the nation, determining who the
religious minorities are and respect for the life and freedom of non-Muslims, and on the
other hand, some elements that comply with Islamic rules and regulations. The
importance of the people’s votes, the development of the National Assembly, the
acceptance of the division of powers, and the consideration of most articles of the
International Declaration of Human Rights were the Modern elements that are welcomed,
and the legislators as well as the government Islamized them. In this period, instead of
denying the importance of those modern teachings and institutions or referring to fiqhoriented opinions which were not compatible with the implications of the time as it was
the strategy of the opponent clergies of constitutionalism in 1906, the leaders of the
Revolution 1979 firstly accepted them, then step by step, applying a practical approach or
more precisely an utilitarian one tried to Islamize the format and content of modern
concepts and institutions such as democracy and parliament. The advocates of this
approach sometimes argued that those modern concepts have their origins in Islamic
teachings and tried to create, as far as it might be possible, the relevant terminology. By
this argument, they could attract ordinary religious people as well as religious authorities
to support the new régime. However, the nature of new events and issues in the society
led them firstly to ignore some fiqh-oriented opinions, and secondly to accept secularized
customs, rules and regulations (qawÁnÐn wa muqarrÁt ÝurfÐ). Thus, the Islamic
government has had a twofold solution to resolve the problems: a solution, i.e.
Islamizing, that satisfies the religious levels of the society by which it could get their
support and, in consequence, the government would keep its legitimacy, and a solution by
which it could find a way, if any, to encounter real objective problems. As a result, the
second solution causes to bring about a secularized or rationalized approach in the
70

The opposite approach in the Shiite tradition belongs to the great non-political clerics, such as Ayatollah
Sayyid AbÙ al-QÁsim KhÙ’Ð and Ayatollah Sayyid ÝAlÐ SÐstÁnÐ, who negated the assumption that the
political rule for jurists has any basis in Islamic law. This approach has some similarities with that of the
SunnÐ version in Egypt, which was offered for the first time by ÝAlÐ ÝAbd al-RÁziq in al-IslÁm wa UÒÙl alÍukm.
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codification laws and regulations, in spite of the will of the clerics. A number of legal
questions concerning religious minorities have been solved by this dilemmatic policy in
the Islamic Republic.
5. Terminology
The first encounter of the Shiite tradition with modernity in 1906 led to the appearance of
modern concepts and terms in the Constitution. In the 1979 Revolution, the leaders could
not ignore the role of those new terms and concepts that were popular among the people.
In the second phase of encountering with modernity, the religious leaders claimed that
modern terms and concepts might be considered and revised in light of Islamic teachings.
To Islamize the terms and the format of the government, the legislators offered some new
terms, which are the central focus of the study here.
5. 1. The rule of the jurist (wilÁyat faqÐh)
The rule or sovereignty of the jurist, as already mentioned, came into the Constitution in
the first months after the victory of the Revolution.71 The popularity of Ayatollah
Khomeini vis-à-vis other Sources of Emulation caused the theory to be quickly accepted.
Even a few deputies in the Assembly FRC who opposed the theory such as AbÙ al-Íasan
BanÐ-Ñadr and R. Muqaddam-MarÁghi’Ð agreed with the leadership of Ayatollah
Khomeini in principle, but, they argued that the theory will be a problematic after his
death. The rule of the jurist in Islamic law has a longstanding history, but, it was
bestowed regarding legal cases in which there was no guardianship or protection for
individuals such as the orphan (yatÐm), the lunatic (majnÙn), the insane (safÐh), the
destitute (muflis), the minor (ÒahgÐr) and so on. In addition, the walÐ in ÑufÐ terminology
is also applied with the assumption that every disciple who is seeking spirituality in
general sense or God in the Islamic sense needs to a master (walÐ). Since the master, or
walÐ in this term, had found his way to God and could see the inner aspect of matters in
the very world as they are, he could guide the individuals to a fortune destiny. Ayatollah
71

In the speeches and interviews of Ayatollah Khomeini in France, one cannot find the term. Even as we
have already seen he explicitly insisted on his guiding role in the revolution. See as an example, R.
Khomeini, ÑahÐf-i NÙr, vol. 2: 295-296. The term and position of leader appeared on the socio- political
scene after the debates took place on the draft Constitution in the Assembly FRC. Afterwards Ayatollah
Khomeini in this phase agreed with the position of the rule of jurist in the Constitution and regarded it as "a
pillar of Islam". See, op.cit. Vol. 5: 522.
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Khomeini, who studied and practiced in fiqh (jurisprudence) and ÝIrfÁn (mysticism),
integrated the two meanings of the terms with a political coloring. He relied on some
ÎadÐth, which contextually are stated in the field of judgment.72 Then, he defended the
expansion of the power of the jurists from pure legal cases to the socio-political realm to
lead the people to their felicity.73 In the seminary (Îawza) atmosphere in Qum and Najaf
the argument was not taken seriously before and after the Revolution and had serious
opponents. The intellectuals also were mostly silent concerning the theory during 19781979.
The term ‘wilÁyat amr wa imÁmat-i ummat’ applied in the Constitution (Arts. 5,
107, and 109) refers to the position, role and duties of the Leader. It shows legal and
mystical aspects of the term. The term wilÁyat on one hand signifies the legal rule or
sovereignty of the jurist, that is, ‘guardianship’ towards those who do not have any
protection. On the other hand, wilÁyat has a mystical application and bespeaks of the
authority and superiority of the ‘master’ because of his spiritual state with respect to the
‘disciple’. Amr means affair, which is derived from two origins: from the affair of
individuals in ‘those legal limited subjects’, who do not have guardianship or protection,
and from the situation of ‘the personal spiritual state of the disciple’ in mysticism. In this
context, the meaning of amr is expanded to include either all personal or general affairs
of those subjects and disciples. ImÁmat-i ummat, is synonymous with the former term
(wilÁyat amr); it refers to a Shiite doctrine says that God by virtue of His grace does not
leave the community without a religious leader (qÁÝida luÔf) at all. Consequently, in the
period of the Occultation of the Hidden Imam, the jurists are his general successors
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The main ÎadÐth, which Ayatollah Khomeini applied in his argument, is related from ÝUmar b. ÍanÛala
that reads, "I asked AbÙ ÝAbd AllÁh JaÝfar b. MuÎammad [The Sixth Imam] concerning two of our
companions who are involved in a dispute over debt or inheritance and who seek judgment before a sultan
or QÁÃÐ. Is this legal? AbÙ ÝAbd AllÁh replied, 'He who seeks judgment from the ÔÁghÙt (i.e. tyrants) and
obtains judgment receives only abomination, even if his claim is valid, because he has accepted the
decision of the ÔÁghÙt. God has commanded that (such a one) be considered an unbeliever (kÁfir). ÝUmar b.
ÍanÛala said, 'What should they do? AbÙ JaÝfar replied, 'Look to one of your number who relates our
ÎadÐth, who observes our lawful (ÎalÁl) and our forbiddance (ÎarÁm) and who knows our rulings (aÎkÁm).
Accept his judgment for I have made him a ÎÁkim over you. If he gives a decision in accord with our
judgment and (the litigant) does not accept it, then it is God's judgment he has scorned and us has he
rejected. One who rejects us rejects God and he is subject to the punishment due for polytheism (ÝAlÁ haddi al-shirk). See, al-KulaynÐ, FruÝ al-KÁfÐ, vol. 1, 357-9. Ayatollah Khomeini emphasized the term of ‘ÎÁkim’
in the ÎadÐth and interpreted it in the political sense of the word i.e. the ruler. I quoted the English version
of ÎadÐth from EI 2.
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See, R. Khomeini, KitÁb al-BayÝ (Qum: IsmÁÝÐlÐyÁn, 1410/1989), vol. 3: 125- 138.
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(nuwÁb ÝÁm) and the role of the people is simply imitating their fiqh-oriented opinions.
By inserting the Shiite Islamic institution, i.e. wilÁyat faqÐh in the body of law, the
legislators succeeded in Islamizing the Constitution, while at the same time keeping
modern elements and institutions, such as the division of powers, the parliament, the
election, and the outward form of democracy. Even the modern instrument, i.e., the
elections, has been applied in choosing the members of the Assembly of Experts in order
to select the leader or ‘wilÁyat amr wa imÁmat-i ummat’.
5. 2. The Islamic Republic
The term, which has been applied in article one, shows the form of the government. The
codifiers including jurists and revolutionaries have not offered precise meanings in their
discussions for republic or the democratic form of the government. The question is yet on
the table as to what the intent of the codifiers was by the designation ‘Islamic Republic’.
However, through subsequent discussions by the rulers and through what the government
did after the years of the Revolution, it might be said that the meaning of the term is
compatible with what Dr. BihishtÐ, a head of Islamic Republican Party, described on the
meaning of the criterion of “superiority” of ‘the school of Islam’ (maktab IslÁm). He
explained that every term and concept is only accepted in light of Islamic norms.
According to this attitude, the vote of all the people is worth regarding as long as the
result gained would not stand in contradiction with Islamic norms. In this framework, the
responsibility for recognizing the compatibility of results as well as regulations with
Islamic norms is the responsibility of the Leader and the jurists of the Guardian Council.
One can conclude that it is the vote of a group of particular believers, as a matter of fact,
which has importance for the rulers in defining the destiny of and the maintenance of the
form of the government. This conclusion has gradually appeared in the utterances of the
leaders and some theologians in interpreting the term ‘democracy’ to be the will of
religious people (mardum sÁlÁrÐ dÐnÐ). Through this attitude, the meaning of democracy,
which has various definitions and models in the framework of modernity, was reduced to
applying the means of democracy such as elections, the parliament and so on, in order to
maintain a new model of government, called the Islamic Republic. It is worth mentioning
that in articles 5 and 107 to 111 of the Constitution, which explain the status of
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leadership, the Leader has authority beyond the three branches of the government in such
a form of democracy.
5. 3. Islamic Norms
In the draft version of article 4 (i.e. article 78 of draft) prepared by the provisional state, it
was mentioned that ‘all rules must be ratified with complete consideration for undisputed
Islamic principles (usÙl-i musallam sharÝÐ)’. The term was superseded by the one applied
in the 1907 Constitution, i.e., the ‘Sacred Rules of Islam’. Some deputies of the
Assembly FRC argued that the draft article in this form was ambiguous, since in the case
of conflicts between two groups of laws, i.e. Islamic as well as international, we have to
consider and to act according to both regulations. They believed that in the future it is
possible that some regulations ratified in the Assembly might not have any origin or data
in the Islamic sources. Thus, to solve the problem, instead of mentioning ‘undisputed
Islamic principles’ it is enough to mention ‘Islamic norms’ (mawÁzÐn islÁmÐ) which does
not mean that all regulations should be based on or derived from the Qur’Án and the
Sunna.
‘What we mean by the term is that regulations should be in conformity with the
general framework of Islam, but not necessarily driven from Islamic sources.’74
In this case, they argued that a way to the hermeneutic understanding of the norms is
opened in the future. The opponents of this idea believed that all regulations should be
based on, and taken precisely from the Qur’Án and the Sunna, for these sources are
imbued with answers to the needs and requests of human beings.75 It seems that the
change of the term the ‘Sacred Rules of Islam’ to ‘Islamic norms’ was a result of the
experience of the Shiite jurists with modernity. Since the crude concept of the ‘Sacred
Rules of Islam’, which is easily found in the debates of the members of the 1907 National
Assembly, exists more or less among the members of the Assembly FRC, too. However,
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See, MudhÁkirÁt of the Assembly FRC, vol.1: 314-316. The great adherents of this idea were Ayatollah
MuntaÛirÐ and Ayatollah BihishtÐ, Ayatollah ÓÁhirÐ Khurram ÀbÁdÐ. The role of BihishtÐ in approving the
article with the final format was effective. Unlike most of the deputies he knew that it would be impossible
to say that all regulations which the country needs already existed in the Qur’Án and the Sunna.
75
See, op. cit. p. 318 and 350. Íasan Àyat and Ayatollah MurtÃÁ ÍÁ’irÐ were in the ranks of the opponents.
Finally, according to the suggestion of the opponents, the Assembly added the following phrase to the text
of article 4 to comply more with Islamic rules: “the generality and non-specificity of this article is superior
to all articles of the Constitution as well as to all other laws and regulations”.
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the head and the group that managed the Assembly did know that some Islamic rules do
not have the appropriate grounds to be realized in modern times. Thus, they changed the
term ‘undisputed Islamic principles’ or ‘the Sacred Rule’ to ‘Islamic norms’ which has a
greater capacity for interpretation, and perhaps for changing, or even ignoring some fiqhoriented opinions in accordance with the demands of the age. In addition, ‘the sacred
rule’ implicitly presupposed that the rules of Islam, since they are sacred, would never be
subject to question or change. The position of the deputies of the religious minorities in
this argument is worth mentioning. They supported the change, since they believed that
the content of ‘Islamic norms’ implied justice for all people and that the decision of the
deputies contains the interests for Iranians, hence they voted ‘Yes’ to endorse the
article.76
It is asserted in the draft of the Constitution (arts. 151-156) that there would be an
institution called, the Guardian Council of the Constitution, which is responsible for
ensuring that the laws and regulations be in conformity with Islamic norms. Accordingly,
the position of the Council is located outside of and has superiority over the Parliament.
The Assembly of FRC ratified the articles concerning the Guardian Council and in
addition gave it an authority that led to it having more powers than a simple supreme
court which gives injunctions in conflict cases. The Guardian Council during the last 27
years, practically speaking, reduced the meaning of ‘Islamic norms’ to their own fiqhoriented opinions, despite the original intent of the codifiers who open-mindedly ratified
the term in an expanded meaning.77 One cannot find a case where the Guardians would
have given an opinion in terms of ‘Islamic norms’ and would have rejected such and such
a ratified law by the Parliament, because it was contradictory to justice which is one of
the Islamic norms.

5. 4. Non- Shiite Twelver

See, op. cit. p.326-332.
The Guardian Council is asked on what they meant by ‘conformity’. The Council replied that the
meaning of 'conformity' is lack of contradiction between the ratified laws and regulations with the rules of
SharÐÝa in accordance with their own fiqh-oriented opinions and recognition, not necessarily all ratified
laws should be taken from Islamic sources. See, MuÒawwabÁt ShÙrÁy NigahbÁn [Ratified Laws by the
Guardian Council] (Tehran: the National Assembly, 1986): 345- 346.
76
77
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The title chosen refers to non-Muslims, including religious minorities except the ÑÁbi’Ðn.
It also refers to non-Shiite Twelver Muslims, including the followers of the four Sunni
Islamic schools and also to the other groups of Shiite Islam, e.g., the ZaydÐ and the
IsmÁÝÐlÐ. The legal status of these groups as already noted and analyzed is defined in
articles 12, 13, and 14 of the Constitution.78 It may be argued that the position of the lawmakers, regarding mentioning these groups in the Constitution, is regarded as a great step
towards accepting pluralism in a Shiite society. As already stated, some of the deputies
suggested adding the designation ‘orthodox’ (madhhab Îaqq-i) in juxtaposition to
Twelver ShÐÝÐsm in the first article wherein the ‘official religion’ is introduced as
mentioned in the 1907 Supplement. The codifiers, most of whom were clerics, did not
have a theoretical basis for a pluralistic position and were actually exclusivists.
Regarding utilitarian considerations and the revolutionary atmosphere in 1979, however,
they agreed to recognize those groups and determine rights for them. This is because they
needed the unity of Iranians against the Shah and their enemies, and the point is
understandable for those clerics who had a role to play on the political governmental
scene. Among the other faiths, the BahÁ’Ð group is not recognized in the Islamic Republic
and is regarded as a heresy.

5. 5. The Expediency Council
After establishing the Islamic Republic, difficulties appeared in the international political
as well as legal fields for the government. The problematic legal subjects were the first
ones that the Islamic Republic faced in practice. Gradually further subjects in sociotheological and political areas were raised. The religious leaders of the 1979 Revolution
like the cleric leaders of the 1906 Revolution at first thought that the solutions to all
modern legal issues could be found in Islamic literature, especially in those of
jurisprudence. The capacity of jurisprudence was thought to be larger than expected. This
imagination had existed among Shiite clerics and then became the paradigm of the
Guardian Council for the first years after the 1979 Revolution.

78

One of the representatives of the Assembly FRC regarded the IsmÁÝÐlÐ Shiite group as an instance for the
article fourteen. See, MudhÁkirÁt of the Assembly FRC, vol. 3: 1784.
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On the other hand, the Parliament, which consisted of members from various
groups of the society and the state which dealt with social facts, were trying to find
solutions to legal issues and relations through common understanding and rational
methods which other countries had experienced. They had to ratify laws and regulations
that sometimes were in contrast with the SharÐÝa or with the Constitution as the Guardian
Council understood. Those regulations were naturally rejected by the Guardian Council.
There were some laws and regulations such as labor, employment and insurance law that
the Parliament and the State had an opinion which was in contrast with the Guardian
Council's opinion. Ayatollah Khomeini blamed the Guardian Council several times for
their narrow-mindedness and their method in deducing legal subjects irrespective of the
impact of factors such as place (makÁn) and time (zamÁn). However, the Council is
legally entitled to remain firm on their opinion. Ayatollah Khomeini resolved some cases
directly by issuing appropriate rulings and then legally regarded his actions as secondary
rulings (aÎkÁm thÁnawÐyya) in Islam. Due to the fact that the secondary injunctions are
limited in Islamic law to the state of recognizing a dire necessity (ÃarÙra), or public
interest (maÒlaÎa), and the leader could not recognize the conditions every time by
himself, he left the responsibility of recognizing these conditions to two-third of the
deputies of the National Consultative Assembly. But for most issues, it was difficult to
convince the deputies on the existence of necessity in such and such issue. In addition,
the verification of necessity took more time-consuming for the Assembly and the state
could not wait for such long processes. Finally, on 17 Bahman 1366 / 5 February 1987
Ayatollah Khomeini established a new council, known as the Expediency Council
(majmaÝ tashkhÐÒ maÒlaÎat niÛÁm), which included the jurist members of the Guardian
Council, the head of three powers, some deputies of the Assembly, the relevant ministers,
and some experts (totally 25 persons) in order to solve conflicts between the Assembly
and the Guardians. Two years later, the function and duties of the Expediency Council
were inserted in the amendment of the Constitution and became legitimized.79
Additional article 112 of the 1989 Constitution states thus: “Upon the order of the Leader, the Nation's
Exigency [Expediency] Council shall meet at any time the Guardian Council judges 1) a proposed bill of
the Islamic Consultative Assembly to be against the principles of SharÐÝa or the Constitution and the
Assembly is unable to meet the expectations of the Guardian Council. Also, the Council shall meet for
consideration on any issue forwarded to it by the Leader and shall carry out any other responsibility as
mentioned in this Constitution. 2) The permanent and changeable members of the Council shall be
79

181

By forming the new Council, the process of rationalization or secularization (ÝurfÐ
shudan) laws and regulations was accelerated. For the first time, the Shiite tradition has
accepted cases in which jurists in the government have to officially commit to rational
arguments and social facts, not to pure evidence from the Qur'Án and the Sunna. It is true
that reason (Ýaql) is considered as one source for understanding and interpreting the
scriptures and one means for giving legal opinions, but, as a matter of fact, no Shiite
jurist has applied reason as an independent argument.80 The jurists relied on the reason in
the history of the Shiite jurisprudence as a means for reconciling contradictions between
the Qur’Án and the Sunna or between their internal discrepancies, if any. In addition, the
terms “necessity” (ÃarÙra) and “interest” (maÒlaÎa) used to be applied in Shiite
jurisprudence mostly in cases of individual affairs or in the cases of what is regarded
today as a branch of private law. The Islamic Republic recognizes these terms in the
context of social affairs too but needs to formulate the relevant logic and method. This
way of argumentation in the Shiite school does not have extended precedents and records
like the Sunnite school. Given that the Shiite school vis-à-vis the Sunnite one, especially
in the early centuries, was a minority and an opposition group in the history of Islam, the
element of public interest (maÒlaÎat ÝÁmm-i) in Shiite jurisprudential literature did not
have a long precedent and important role in deducing fiqh-oriented opinions.81 Shiite
jurists did not pay attention to such methods as QiyÁs (analogy), MaÒlaÎa, (public
interest), MaÒÁliÎ Mursala (unregulated benefits), Sadd-i DharÐÝa (the stopping of the
means) by which a jurist theoretically would have more instruments to understand and
interpret Islamic rulings. The Shiites believe that some of those methods, such as qiyÁs
have been forbidden by the Imams, since when human beings make comparisons of
divine precepts by using their reason, they often being misled. At the same time, they
regard some other methods lawful such as Îukm thÁnawÐ (the second ruling vis-à-vis
primitive one) or Îukm ÎukÙmatÐ (governmental injunction), tanqÐÎ manÁÔ (explaining the
criterion existed in the sayings of the Imam and generalizing that criterion, not that one
appointed by the Leader. 3) The rule for the Council shall be formulated and approved by the Council
members subject to the confirmation by the Leader.”
80
See some function of the reason in Shiite jurisprudence in M. al-AnÒÁrÐ, FarÁ’id al-UÒÙl (Qum: MajmÝ
al-Fikr al-IslÁmÐ, 1419/1998) vol. 2: 54-59, vol. 3: 17- 25, 318-319.
81
See, Devin Stewart, Islamic Legal Orthodoxy: Twelver Shiite Responses to the Sunni Legal System (Salt
Lake City: University of Utah Press, 1998), esp. 160 ff.; Cf., W. HallÁq, “Considerations on the Function
and Character of Sunni Legal Theory”, Journal of the American Oriental Society 104 (1984): 679- 89.
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made by the jurists) and applying the state of ÃarÙra (dire necessity). The Shiite jurists
have had long discussions concerning the differences between these terms and those of
the Sunnites but at the same time, they need more clarification.82
Nevertheless, as far as our study is concerned, the opinions of the Expediency
Council in the last sixteen years have become more secularized and more appropriate for
all Iranians including religious minorities compared with what is current among Shiite
jurists, including the Guardian Council. We shall see in following discussions
modification of some rulings and laws made by the Expediency Council in favor of
religious minorities in the fields of the Civil and Penal Codes. The attitude of the
Expediency Council, which might be called the utilitarian approach83 helped to create a
process in which Shiite fiqh came to be gradually secularized (ÝurfÐ). Secularization,
which has been borrowed from the sociology of religion, is used here in the sense of
giving priority to matters of the world rather than the hereafter. The term, as Max Weber
has interpreted, means the rationalization of social affairs and regulations irrespective of
the beliefs of individuals.

6. Modification of the Laws and Regulations in the Period of 1980 to 2004
From 1979, along with the process of codifying the new Constitution, there were other
efforts to codify regulations made by the provisional state, the Council of Revolution, and
the judiciary branch of the government.84 In the revolutionary atmosphere, all previous
laws and regulations were regarded as "satanic".85 Since the government as yet had not
had the National Assembly, the Council of Revolution played that role, and was therefore
responsible for the final approval of the laws and regulations. One of the achievements of
the provisional state was to declare the Capitulation, which Muhammad Reza Shah
Pahlavi ordained for the American military advisors who lived in Iran, abrogated.86
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See concerning these methods, M. H. MudarressÐ ÓabÁÔabÁ’Ð (1984): 10-28.
Further explanations on the term will be offered in chapter five.
84
The 1907 Supplement set up the judiciary affairs in the Ministry of justice. But according to Arts.57,
156-174 of the 1979 Constitution, the judiciary affairs gained independency from the state and could offer
the proposals to the Assembly to be ratified.
85
Ayatollah Khomeini declared a general, absolute decree that all ratified laws, regulations and even
executive bylaws in the courts, administrative affairs and municipalities, which are contradictory to Islam,
are automatically abrogated. See, Khomeini, ÑaÎÐf-i NÙr, vol. 5: 234- 235.
86
See, RÙznÁm-i RasmÐ [Official Gazette] on 23/02/1358 / 15/05/1979.
83
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6. 1. The Penal Code
A few days after the victory of the Revolution, the Penal Code (1304/1925), which was
regarded as contrary to Islam, abrogated. The penal procedure code was also completely
removed from the office of the judiciary. Lacking a newly ratified penal code, the judges,
who were mostly clerics at that time practiced fiqh not law, being entitled, according to
article 167 of the Constitution, to refer to well known fiqh-oriented juristic opinions.
Thus, in the Islamic Republic the courts became purely religious courts for investigating
civil and criminal claims unlike the Qajar period until the first period of Pahlavi rule,
when the courts were divided into customary (ÝurfÐ) and religious courts. Later on, during
the rule of Muhammad Reza Shah, they became completely common courts. The source
for clerical judges was often the jurisprudential work of Ayatollah Khomeini, TaÎrÐr alWasÐla in Arabic, which a large amount of evidence indicates that that is very much akin
to Sheikh al-ÓÙsÐ’s works and opinions. Therefore, in every subject related to nonMuslims in general and to religious minorities in particular, the judges based their
injunctions upon those opinions we have identified already in chapter one. In addition,
the judges did not distinguish between fiqh and law in the new term and they didn’t pay
attention to differences between ‘sins’ and ‘crimes’. They imagined that every sinner is a
criminal, hence deserving punishment. While, the criminal in the law is one who
performs the criminal act that the legislature had already defined and had determined its
punishment, the legal opinions of the faqÐh are not so. When every judge was entitled to
refer to fiqh-oriented works and find his favorite sources to make his injunction, it was
natural for this state of affairs to bring about inconsistency in the injunctions issued by
the courts.
Three years after the Revolution (on 21st TÐr 1361/12 July 1982), the Committee
for Judicial Affairs of the first National Assembly provided a proposed articles as the
Penal Code. The articles were indeed the organized translated form of fiqh-oriented
opinions that had existed in jurisprudential Arabic works, especially those extracted from
TaÎrÐr al-WasÐla. Since it was believed that those regulations were sent down by God, the
articles were translated and codified by the Parliament without regard to common sense, a
general understanding of criminal acts and the demands of time. Some issues, irrelevant
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to the contemporary world do exist in the Islamic Penal Code. The Committee passed a
corpus of the Penal Code in the field of ÎudÙd and qiÒÁÒ in 218 articles, known as
Chapter One and Chapter Two of the Islamic Penal Code.87 The Parliament provisionally
approved the corpus for five years to test it. The process of preparing the code expanded
in the field of diyÁt, comprising Chapter Three of the Islamic Penal Code in 210 articles
and ratified by the Assembly on 24 Adhar 1361/15th December 1982. From 1982 to 1990,
the only reference judges had in criminal cases was this very corpus which had few
alterations. After five years, the implementation was extended for five more years by the
Assembly. On 18th July 1990, the Assembly passed a new Islamic Penal Code with the
ratification of the Guardian Council in 497 articles and 103 provisos including ÎudÙd,
qiÒÁÒ, diyÁt, taÝzÐrÁt, and mujÁzÁthÁy bÁzdÁrand-i (preventive penalties).88 The new
version was reorganized and was included more chapters. Included in it were some cases
selected from the Penal Code (1304/1925 and its subsequent amendments) and others
gained through working experiences over last eleven years. The final version of the
Islamic Penal Code ratified on 2nd KhurdÁd 1375/ 23rd May 1995 includes 233
additional articles and 44 provisos, which were included in some chapters on tort law,
preventive penalties and a few revised articles (totally 730 arts.). Between 1995 and
2007, every five years the Assembly extended the validity of the Islamic Penal Code for
five more years to test it.
Now it is pertinent to take a look at the content of the Islamic Penal Code as far as
our study is concerned. The corpus includes some articles that contradict the content of
the Universal Declaration of Human Rights and the International Covenant on Civil and
Political Rights, which the Iranian government accepted the former in 1948 and the latter
in 1968 and ratified by the National Assembly in 1972.89 Due to the fact that the Islamic
Repulic had not offered enough legal justifications for the implementation of this Penal
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Those chapters, ÎudÙd and qiÒÁÒ have been translated to English in 1986 in Pakistan. While I quoted the
articles of Islamic Penal Code, here, I used by the translation with revision and caution. See, Islamic Penal
Code of Iran, A. R. Naqavi (tr.) (Islamabad: Institute of Persian Studies, 1986).
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The definitions of the terms will follow. See also relevant articles of Islamic Penal Code in Appendix II.
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Among 25 International Conventions, Iran accepted seven conventions in the Pahlavi period and three in
the period of the Islamic Republic concerning genocide, racial discrimination, the children’s rights,
apartheid in sports, and so on. However, the Islamic Republic did not accept the Second Optional Protocol
to the I Covenant on Civil and Political Rights aiming towards the abolition of the death penalty (ratified
1989 in UN). See, H. Mihr PÙr (1383/2003): 407-417.

185

Code, the Human Rights Committee (HRC) in the U.N. accused and condemned Iran of
violating human rights several times. Those codes contain various kinds of penalties and
regulations, which make a discrimination towards women and non-Muslims.
Unfortunately, any discussion on the problem is reduced to politics in Iran and few
intelluctuals are ready to pay attention to the issue.
The language of the articles in the Islamic Penal Code has gradually found a
generality and absoluteness in a way that that includes all Iranians.90 The Penal Code was
ratified on the assumption that those governed by the Code were Iranian Muslims. Thus,
religious minorities would have to refer to Islamic courts for criminal claims and accept
their injunctions according to current fiqh-oriented opinions. For example, if an article
explains the amount of penalties for stealing, drinking intoxicating beverages (muskir),
committing adultery, or not wearing the veil (ÎijÁb), the Code has presupposed that the
agent would be Muslim and determined the punishment accordingly, irrespective of the
different cultures that might be involved. Here those examples have been chosen to
illustrate that some of these activities are not regarded as crimes in different cultures. The
tone of the last version of the Islamic Penal Code, however, is of generality without
discrimination. This is true in all cases, especially in the fifth chapter concerning
preventive penalties (mujÁzÁthÁy bÁzdÁrandih) in which no hint of their application to
different cultures could be discerned which could be a positive aspect for religious
minorities. In chapters One to Three of the Islamic Penal Code, a few cases concerning
ÎudÙd, qiÒÁÒ and diyÁt, according to fiqh-oriented opinions distinguish between Muslims
and non-Muslims. It is clear that religious minorities in those cases, as we shall see, are
regarded as dhimmÐ in fiqh-oriented opinions. This is the point that Mr. ShahzÁdÐ, deputy
of Zoroastrians, remarked in the Assembly of FRC. In following discussion, we refer
briefly to those cases.
Let us begin with the definitions of the three terms ÎudÙd, qiÒÁÒ and diyÁt in
accordance with the last version of the Penal Code. According to article 13, ‘ÎudÙd are
the penalties whose nature and amount have been prescribed by the SharÐÝa’. The term
‘taÝzÐrÁt’, on the other hand, is applied to another kind of penalty whose nature and
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Article three of the Islamic Penal Code states ‘The Penal Code applies to all the persons who commit an
offence within the territorial jurisdiction of the Islamic Republic of Iran ..’.
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amount have not been prescribed by the SharÐÝa, and it is left to the discretion of the
judge; such as the pain of imprisonment, pecuniary punishment, and lashes which are to
be less than the amount prescribed by Îadd.91 Concerning the second term, article 14
states that ‘qiÒÁÒ (retaliation) is the penalty to which an offender is sentenced, and which
is equivalent to his offense’. The retaliation is of two kinds: qiÒÁÒ for a life and qiÒÁÒ for a
part of a human body. Due to the fact that the separation Muslims and non-Muslims in
the Penal Code is limited to qiÒÁÒ for life, the second kind of qiÒÁÒ here is not explicated.
Monetary compensation (diyÁt) is what is prescribed by the SharÐÝa’ for an offence.92
Now we can see the discrimination in three areas, starting with ÎudÙd. The
Islamic Penal Code bases the sentence for committing illegal sexual intercourse (zinÁ)
between men or women on the condition of IÎÒÁn (whether the perpetrator is married and
could enjoy sex any time s/he desires).93 In contrast to this are those who do not fulfill the
conditions above. In the former, the Îadd is death, and in the latter, it is one hundred
lashes94 and except for four cases there is no difference between young or old person,
married or un-married. Theses four cases in which the Îadd is also death are: a) zinÁ
committed with relatives whether close blood relatives (maÎÁrim nasabÐ) or close in-laws
(maÎÁrim sababÐ); b) zinÁ committed with ones father’s wife or step-mother; c) zinÁ
committed by a non-Muslim man with a Muslim woman, not vice versa; and d) zinÁ
committed by compelling the victim (tajawuz bi Ýunf).95 The other discrimination in
punishment concerns mutual masturbation and similar acts between males. As article 121
and its proviso states ‘the Îadd for masturbation and similar acts between two men done
without penetration shall be one hundred lashes to each. If the person committing the
offence happens to be a non-Muslim and the person with whom the act is done is a
Muslim, the Îadd for the former shall be death’. But according to the proviso of article
130, one hundred lashes is the Îadd for lesbianism and there is no difference between
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See article 16 on the term.
Article 15.
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See article 83a and 83b.
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Articles 83, 88. According to the article 83 the execution of death shall be realized through stoning to
death (rajm).
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See article 82. It is worth noting that it may be understood by absoluteness of article 83a that if a Muslim
who married committed zinÁ with a non-Muslim woman, he would receive the death penalty. Thus, the (c)
case in article 82 is limited to the case that if even a non-Muslim committed zinÁ with a Muslim woman,
whether married or unmarried, he would receive the death penalty.
92
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Muslim and non-Muslim. Other discrimination on the part of ÎudÙd concerns drinking
liquor or alcoholic beverages. The Îadd for it is eighty lashes for a man or woman,
broadly speaking, without regard to differences in Iranian culture or to differences
between drunken behavior which might lead to social disorder and drinking as
entertainment or as part of a ritual ceremony. However, according to the proviso of article
174,
“A non-Muslim shall be sentenced to eighty lashes only when he is convicted of
drinking alcoholic beverages in public”.
Religious minorities after the Revolution are entitled to drink those beverages only in
their clubs and special restaurants, while they should prevent Muslims from joining them.
There is discrimination in the right of retaliation for religious minorities in the
Islamic Penal Code. According to article 207, “whenever a Muslim person is killed, the
murderer shall be liable to qiÒÁÒ and his accessory in the voluntary murder (qatl ÝamdÐ)
shall be bear the pain of imprisonment from three to fifteen years”. The adjoined
stipulation ‘Muslim’ in the article leads to barring non-Muslims from the right of
retaliation in cases where the murderer is a Muslim and the victim a non-Muslim. In such
cases, which are completely derived from the fiqh-oriented opinions, the heir of the
victim (walÐÐ dam) is only entitled to receive a diya. The stipulation binds the right of
retaliation to those cases where both the murderer and the victim are non-Muslim. The
point is explicitly asserted in article 210 which states,
‘Whenever an infidel dhimmÐ voluntary murders another infidel dhimmÐ, he shall
be liable to qiÒÁÒ, even though they may be the followers of two different faiths
(dÐn)’.
Here, the legislators explicitly regarded Iranian religious minorities as dhimmÐ in spite of
the atmosphere that existed in the first days of the Revolution. The representatives of
religious minorities in the National Consultative Assembly (later on the Islamic
Consultative Assembly), as far as I researched in the discussions, did not protest against
ratifying the article concerning the attribution dhimmÐ. The other point worth noting
concerns the sequel of the article which states,
“If the person murdered happens to be a woman, her heir (walÐ) shall, before the
execution of the qiÒÁÒ, pay half of the diya of a male dhimmÐ to the murderer”.
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This is the best evidence for the claim, as already illustrated, that the legislators assumed
that all the subjects are Muslim. Since, the ruling here, which is devoted to a Muslim
woman’s diya in accordance with the current fiqh-oriented opinions, is expanded to
include the followers of other faiths as well. The last point is concerned with one of the
ways of proving voluntary murder (qatl ÝamdÐ). According to article 237,
“A voluntary murder may be proved through the testimony of two men of
reputed integrity (mard-i ÝÁdil)”.
Even though the definition of the term ‘ÝÁdil’ does not exist in the text, what is mentioned
in fiqh-oriented opinions is tantamount to meaning a faithful man. There is still serious
doubt whether the term includes the faithful people of other religions.
The first and second versions of the Islamic Penal Code (1982, article 3) and
(1990, article 297) specified only the amount of diya for ‘a Muslim man’ and they are
silent concerning the required amount for non-Muslims including religious minorities. It
meant that the amount of diya for Muslims and non-Muslims is not equal. In practice,
from 1979 to 2002, judges issued their injunctions in accordance with the fiqh-oriented
opinions. During that time, the case and its ruling had to deal with many instances that
involved non-Muslims, especially incidents of homicide by misadventure (qatl khaÔÁ’Ð),
such as what could happen in driving accidents. Ironically in cases where driving
accidents were concerned, the insurance companies in practice, asked about the religion
of the victim before paying the diya. They made differences between Muslim and nonMuslim and paid the blood money discriminatorily in conformity with the SharÐÝa. The
representatives of the religious minorities in the Assembly and the human rights activists
protesting against the injunction tried to reform it. Finally, in accordance with the
proposal the judiciary branch of the government had given to the Assembly (a proviso to
article 297, ratified in 2002,) the law left the determination of the amount of diya only for
recognized religious minorities (not all non-Muslims indiscriminately) to the decree of
the Supreme Leader (Îukm walÐÐ amr). The article added,
“The courts should give their injunctions regarding the decree and other
conditions, such as the gender of the victim and the time of the crime”.
The article remains ambiguous concerning the amount. In addition, it is not known how
the decree is to be implemented, whether in every case, the courts should ask the Leader,
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or whether he – the Leader – gives his opinion in a general sense. Since the issue was
clearly in contrast with what exists in fiqh-oriented opinions, the Assembly passed the
subject on to the Expediency Council to determine the amount. The Council on the sixth
of Diy 1382/24 December 2002 added the proviso to article 297 that states
“according to governmental decree (Îukm ÎukÙmatÐ) [not the fiqh-oriented
opinion] of walÐÐ amr, [Ayatollah KhÁmini’Ð], the amount of diya for Muslims
and for recognized religious minorities are equal”.96
Some Iranian jurists, such as Ayatollah YÙsuf ÑÁniÝÐ, had proposed the idea of
equality of blood money for men and women, Muslims and non-Muslims several times
from 1996 to 2006. But since he didn’t offer his suggestion in accordance with current
legal argumentations as it is known for jurists, his suggestion could not gain adequate
legal justification. The atmosphere of the seminaries and also the Guardian Council
expect to hear legal arguments based on well known methods in jurisprudence (derived
from the Qur’Án and the Sunna). At the time this chapter was being written, May 2008,97
the judiciary branch of the government had issued a bylaw addressing to the courts by
which the blood money for men and women, Muslims and non-Muslims (not only
religious minorities) is equal only in cases brought about in driving accidents. The
justification is that the process of giving blood money is up to the internal bylaws of
insurance companies. Since the companies that are in charge for such matters do not
mention in their contracts any stipulation indicative of discrimination between gender and
religion. Be that as it may, equality between Muslims and non-Muslims, even though in
limited cases, i.e., driving accidents, is a great step towards accepting human rights. It
was a step achieved, not through theological legal discussions, but through socio-political
elements in the light of secularization. The point that is intended to be the main theory for
solving those discriminations will be taken up in following chapter.
6. 2. The Civil Code
From 1979 to 2004, the Civil Code had very minute modifications. As far as the present
study concerns, one article in the realm of inheritance is worth evaluating. In accordance
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See original text in Appendix II.
The date is beyond the time of this study (1906- 2004), but due to the fact that the issue is of great
importance, it would be worth mentioning here.
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with article 12 of the Constitution, religious minorities in their personal status, including
inheritance, are entitled to refer to their own courts or institutions. To achieve the
purpose, they formed new institutions, generally known as anjuman, made up of their
own religio-political representatives.98 However, twelve years after the Revolution, on
which the courts, according to article 167 of the Constitution, were entitle to relying on
fiqh-oriented opinions, they asserted on implementing one rule of inheritance with regard
to non-Muslims. The rule is 'if a non-Muslim inheritor became Muslim, his or her
conversion to Islam could prevent all the other relatives from entitlement to inherit the
property'. In chapter two of this study, some cases were mentioned of Jews and
Zoroastrians who (in the Qajar period) converted into Islam, whether faithfully or not, to
prevent other relatives from inheritance. Through some legal documents, one could find
some instances of the issue concerning the non-recognized religions after the 1979
Revolution. The implementation of this rule continued from 1979 to 1991 without having
any ratified independent law. The Islamic Consultative Assembly then added one article
to the section concerned with the law of inheritance in the Civil Code, calling it the 881
additional (mukarrar or ilÎÁqÐ), legitimized the implementation of that rule for all nonMuslims without exception. Protesting against the content of the additional article,
representatives of the religious minorities argued that it would be in contrast with article
12 of the Constitution and with an additional article in the Civil Code ratified in
1312/1933 that affirmed the independence of the recognized religious minorities in their
personal status. Consequently, limiting the content of the 881 article (additional) to those
non-Muslims who were not recognized in the Constitution, the Expediency Council
amended the article in September 1993.99 The final version of the article states:
“If one of the inheritors of a deceased non-Muslim became, or later on becomes a
Muslim, then the division of the inheritance is done only according to the
regulations of the faith of the deceased person.”100
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Those Anjumans were formed before the 1979 Revolution, but article 4 of the law for recognizing the
activities of parties, societies, and so on confirmed these activities of the religious minorities in ShahrÐwar
1360/ August 1980.
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See original documents in Appendix II.
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See, MajmÙÝ-i QawÁnÐn wa MuqarrarÁt ÍuqÙqÐ: 980- 981.
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To sum up, after amending article 881 by the Expediency Council, it remained
ambiguous in a way that non-Muslim in general and even religious minorities as yet are
not satisfied with its content. They want to be removed it totally from the Civil Code.
6. 3. Extra Regulations
In every society, the rulers may have some unwritten laws concerning their own nation.
They can prevent some classes or ethnic groups, including even their opponent
coreligionists, from holding governmental office or their desired goals or occupations.
According to International Convention No. 111 concerning Discrimination with respect
to Employment and Occupation, which Iran accepted in 1963, and also according to
article 28 of the 1979 Constitution, everyone is entitled to choose the occupation s/he
pleases. But, some official positions, according to the Constitution, such as the
leadership, the presidency, the dean and most judges of the judiciary branch, and
membership of the Guardian Council, must be managed by Shiite Muslims.101 Apart from
those exceptions, there is no other stipulation for a person who is seeking a job in a
government office or to choosing her/his favorite job. However, it is mentioned in bylaws
and regulations concerning the employment for all governmental offices, including
universities that all applicants are welcome provided they are not only Muslim but also
practicing Muslims at that.102 It is not clear in the regulation that how the employer can
recognize the stipulation in applicants. Then, the regulation adds,
“the religious minorities are excepted provided that they do not show themselves
as acting contrary to Islamic law”.
The regulations, which are in contrast with the Constitution and the International
Convention, are approved by the Islamic Consultative Assembly. Between 1979 and
2004, practically speaking, SunnÐ Muslims, let alone religious minorities, could not
achieve high ranks or positions in various levels of ministerial management, provincial
governorship, municipalities, the military, the foreign ministry, and other offices.
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Most positions, excluded the President and the lawyers of Guardian Council, limited to who are
graduated from religious schools or seminaries (Íawza). In addition, the candidates should wear turban and
mantle to achieve those posts in office.
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See in Appendix II the employment regulations which firstly was declared by Ayatollah Khomeini in
1361/1982 and then ratified by the Assembly. The regulations in the first step applied only for teachers in
Ministry of Education and then expanded to all governmental administration. The recognition this
stipulation, i.e. practicing according Islamic Law, has been dealt usually with some problems.
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The conditions surrounding the laws and regulations of employment in the
Islamic Republic compelled most religious minorities to opt for non-governmental
occupations. For a few non-Muslim employees the government enacted some regulations
that can be considered as some sort of privilege, such as giving special leave on those
days when they had their own ceremonies, e.g., Pesach, Rosh Hashanah, the Day of
Atonement (yawm kÐpÙr), Easter, Christmas, the anniversaries of the birth and death of
Zoroaster, Jesus Christ, and so on.103 But, the official vacation for all Iranians is still
Friday. Such rights of leave mentioned for religious minorities does not exist for nonShiite Muslims.
Three further short points in this last section need to be mentioned. Firstly,
according to article 67 of the Constitution, the deputies of the religious minorities in the
Assembly as well as any person from those communities in the court will take an oath by
their own sacred books whenever it would be necessary. Secondly, the exemption of their
places of worship and their societies from any form of taxation which was ratified by the
National Assembly in 28 Isfand 1345/19 March 1966, was continued in the Islamic
Republic. In addition, since 1380/2001, the societies affiliated to the religious minorities
receive a monthly subsidy, in the same way other parties receive, from the Ministry of
Home Affairs.104 Thirdly, after the Revolution, religious minorities have been living in
the society without conflict enjoying their own relationships, culture, language,
ceremonies, parties, schools, and societies (anjumans) and they have had very friendly
relations with their Muslim compatriots. They have, during this time, their own deputies
in the Assembly. Since 1984 the name of a non-Muslim’s religion has been recorded on
his/her national identity card (shinÁsnÁm-i), and religious minorities could participate in
the election of the Assembly and vote only to choose their own co-religionist deputies. In
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There is a list of those days, revised several times, which the state announced them in the last circular
No. 20302/28518 on 30.05.1378/18.08.1999. See the complete list in the Appendix II. It contains five leave
days for Zoroastrians, six days for Jews, eight days for Assyrian Christians, seven days for Catholic
Armenian Christians and six days for Gregorian Armenian Christians. A few of Christians belongs to
Evangelical Churches and the government due to their missionary activities does not pay attention them as
much as to other Christians. There is further privilege for Jewish soldiers who are going to pass their
compulsory military service in the army. They can do their service in their own cities or in cities where
Jews are living in order to get easily prepared kosher meals. See a report on the subject in Ufuq BinÁ, vol.
3/16 (1378/1998): 13. The journal is affiliated to the Iranian Jewish Society (Anjuman KalimÐyÁn).
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There is a certain ratified bylaw (No. 1417, on 30/08/1380/ November 12, 2001) for paying subsidies to
parties, societies and communities including religious minorities by the Ministry of Home Affairs. See,
Official Gazette, No. 16557, 08/10/1380.
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spite of the regulation, after 2002, the registration of religion on ones identity card
became voluntary in practice.105
6. 4. The Amendment of the Constitution
In 1989, after ten years of the implementation of the Constitution, Ayatollah Khomeini
thought that it had shortcomings, which should be quickly amended. Since the
Constitution, codified in the revolutionary atmosphere, the codifiers emphasized on
removing the signs of dictatorship of the last régime and that is why they avoided
gathering powers in one office. They put into the Constitution a number of councils to
manage the affairs of the government such as the Supreme Council for the Judiciary
Branch, the Council for the Management of the Radio and Television Organization, and
even in the case of the lack of a reliable popular leader, the council of jurists who should
be Sources of Emulation would have been the leaders. Several further suggestions led to
the idea of amendments of the Constitution, including expanding the power of the
president and leader, superseding the councils by a centralized power, legitimizing the
Expediency Council, and changing the name of the National Assembly to the Islamic
Consultative Assembly and more important of the all, replacing the designation ‘marjaÝ’
as leader by only designation ‘jurist’.
According to the decree of Ayatollah Khomeini in the last days of his life, on 24
UrdÐbihisht 1368/24th May 1989, a council was established to amend the Constitution in
two months. The new council was comprised of twenty-five persons, twenty appointed by
Ayatollah Khomeini himself, including the jurists of the Guardian Council, the heads of
the three Branches, some lawyers, and five deputies selected by the National Assembly.
The scope of the activities of the new council, known the Council of Amendment of the
Constitution, henceforth CAC (ShurÁy BÁznigarÐ QÁnÙn AsÁsÐ) was also determined. As
far as our study is concerned, there are a few points worth noting in their amendments
and discussions. A notable amendment was made in the Constitution concerning the
qualifications of the Leader and his power (Arts. 109 and 110). In spite of article 107
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See article 20, proviso 4 of the Civil Status Registration Office ratified in 18.10.1363/ 07. 01.1984. This
regulation has not been abrogated until today but some of the religious minorities in an interview (no. 4,
15th September 2007) told me that since 2002 they have been free to mention or not mention the name of
their religion on their identity cards.
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which indicates that ‘the Leader is equal with the rest of the people of the country before
the law’, the term ‘the rule of the jurist’ (wilÁyat faqÐh) was changed into ‘the absolute
rule of the jurist’ (wilÁyat moÔlaq-i faqÐh) in the Constitution (article 57) in order to
express the superiority of the position of the Leader above the three Branches and even
above the Constitution per se. The amendment, after being ratified by the new leader
Ayatollah Sayiid ÝAlÐ KhÁmini’Ð, was approved in a referendum on 8th MurdÁd 1368/ 17th
August 1989 after the death of ayatollah Khomeini.
According to article 64, the numbers of the representatives of the Islamic
Consultative Assembly
‘are to be two hundred and seventy members and with regard to human, political,
geographic, and other similar factors, it may increase by not more than twenty
for each ten-year period from the date of the national referendum of the year
1368 [1989].’
In the 1979 version of the article, it was predicted that every ten years increase of the
population, one deputy for every 150,000 persons would be added. If the article remained
the way it was, the number of deputies after ten years would be doubled. Regarding the
deputies of religious minorities, the situation was the focal point of attention for the CAC.
According to the last version, the deputies of the religious minorities would be increased
after every ten years, but, according to the new amendment the number was fixed and the
article states,
‘the Zoroastrians and Jews will each elect one representative, Assyrian and
Chaldean Christians will jointly elect one representative and Armenian
Christians in the north and those in the south of the country will each elect one
representative’.106
There was also a brief discussion concerning the terms Assyrian and Chaldean. In the
beginning, the deputies of CAC thought that these names might be synonymous and
intended to omit the latter. Then, after some discussions between supporters and
opponents, some of them argued that Chaldean is the name of four Churches in Iran and
Assyrian is the ethnic identity for some Iranians and Iraqis including Chaldeans;
consequently, they could omit the latter. A further probe on the issue through the
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See, MudhÁkirÁt of the CAC: 423- 426, 430.

195

Assyrian deputy in the National Assembly clarified that Chaldean makes up a part of the
Assyrians, but this part is of great importance so that it is better to retain the name in the
article.107
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See, op. cit.: 758- 761, 1570- 1572.
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Chapter Five:
Towards a New IjtihÁd
The status of religious minorities in Iranian law has improved over the last century (1906 2004), compared with their status in fiqh-oriented opinions that was the general paradigm until
the end of the 19 century. One can find that there has been a clear shift from explaining the
duties of religious minorities in fiqh-oriented opinions to the codification of new rights which has
emerged in the law. Today, some issues including the imposition of the jizya, the kharÁj, the
imposition of special limiting regulations and forcible conversion, the problem of purity and
impurity, and discrimination in specifying the amount of blood money as it pertains to religious
minorities have been changed or forgotten. It is pertinent to our discussion to emphasize the
major factor that has had an influence on changing, or more precisely, ignoring those opinions
that were indicative of discrimination. The favorite theory on explaining the development is that
that alteration was one result of the encounter of Shiite tradition with modernity. This claim
needs further explanation.
According to sociologists of knowledge, it is a fundamental tendency that, among a
range of factors, socio-historical context might exert an influence on generating the knowledge
and theories of thinkers. This rule is true in the formation of the fiqh-oriented opinions of Shiite
jurists as well. The jurists have had stable and unchanging sources, methods, and contexts that
belonged to pre-modern times in inferring their opinions and that are why those opinions have
remained stagnant over a long period of time. Their sources as well as their methods have so far
been unchanged, unlike the context, which has changed profoundly in last century. Apart from
taking the context into consideration, if a jurist, who is going to make ijtihÁd on any subject at
any time, follows the pioneers, he will reach at the same conclusion. However, we cannot deny
that most aspects of social communications have changed and developments could greatly
influence the production of new theories and attitudes relevant to understanding new legal
relations. The social situation that came into existence as a result of modernization naturally
negates or changes old issues and consequently, subjects the old rulings and judgments of jurists
to change.
Modernity and modernization have created a brand new world with particular social
relations in our time. The social developments in Iranian society during the last century have
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caused the modification of fiqh-oriented opinions, including those concerning the rights of
religious minorities. No theoretical discussion, be it theological or legal, has exerted such an
impact on the laws changing them in essence, and altering the attitude of legislators and jurists.
Thus, the main question remains whether and how Shiite jurists, broadly speaking, has
encountered modernization in the society, particularly with respect to the rights of religious
minorities. To answer the question, I would like briefly to mention what modernity is and what
the differences are between modernity and modernization.
As far as the present study is concerned, it is not necessary to enter into the long
discussions regarding the essence of these phenomena. However, we can assume that
"modernity" is a set of new interpretations of God, the world, nature, man, society and their
relations, which came into the existence by the founders of the modern school of rationalism,
especially Rene Descartes (d. 1650), and followed up by later thinkers, which stand in contrast
with those ideas that existed in the Middle Ages. Hence, modernization is a process of
development through which some technological instruments and their implications have been
created and produced over the last three centuries. It seems that the characteristics of modernity
could not be found in Islamic societies, while those of modernization could be more or less
noticeable. Islamic societies, including the Shiite Iran, came to reject the former and to favor the
latter with the assumption that there was no necessary relation between modernity and
modernization, or without paying attention to the implications of the above relation. In practice,
when the effects of modernization appeared in the society, the new question, i.e., the relationship
between religion and modernity is aroused. As a matter of fact, the discussion has definitely
revolved around the relationship between religion and modernization. Some characteristics of
modernity never came into Iran, such as skepticism, incredulity towards scientific statements in
the Scriptures, the demythologization of the Qur’Án and the Sunna, humanism, civil society, and
liberalism. However, more or less in an incomplete form, the consequences of modernization
such as the growth of large cities, easy communications, rapid transportation, industrial factories,
new arms, banks, new systems of levying taxes, the rationalization of laws and regulations, came
during the last century. In the other words, the software aspects of modernity were rejected and
the hardware aspects were welcomed. Modernization, quite unexpectedly, led to the bringing
about of new attitudes, experiences and relations among the entire people and, in consequence,
the legislators little by little had to codify laws and regulations that would include all the people
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without discrimination. Shiite jurists also had to adapt themselves to the new conditions. If cities
did not expand, for example, there would still have been walls around them and religious
minorities would have had to live outside the cities or in special quarters or maÎalli as we saw in
the early years of this century in Yazd and KirmÁn. It was not legal or theological discussions
that destroyed the walls; it was the new geographical situation under the development of
modernization that created new legal relations, and in consequence, the walls disappeared. We
saw in the last chapters more evidence for the claim and one could add more instances of the
case in order to clearly see the role of modernization. I am content here to discuss a theological
subject that has a fundamental role in the legal status of religious minorities.1 The following
analysis could make the new method for ijtihÁd clearer.
The fiqh-oriented opinions concerning the rights and duties of religious minorities in the
early centuries were formed by the assumption that conversion to Islam, whether by coercion or
by free choice, was a contingent and desirable purpose. This idea remained policy of the Muslim
rulers and was supported by jurists, theologically and legally speaking. The adherents of the
policy argued that conversion led to an increase in the Muslim population and would strengthen
the political system of Islam. Since that strength is a desirable phenomenon, the conversion is
desirable too. One result of the argument was that the jurists divided the world into dÁr al-Îarb
and dÁr al-IslÁm, regarded religious minorities as dhimmÐ and imposed them special duties and
social limitations to prepare a background for the increase in a number of Muslim. Moreover,
first the caliphs and then the jurists considered whoever converted from Islam to another religion
as an apostate (murtad) and ordained severe penalties for them.2 In our analysis, conversion,
whether from another religion to Islam or vice versa, is considered as a political act not faithful.
In addition, the explanation of conversion here is offered with the assumption that much of those
who converted have had socio-political reasons to do so and by and large their conversion was

1

Further clear evidence that shows the role of modernization is a trade Code, a branch of private law, which was
entered into Islamic countries, including Iran. Since the regulations in the SharÐÝa in this realm are not compatible
with modern times, those countries codified the trade Code in the last century by translating the French Trade Code
and other international regulations. For example, the Iranian Trade Code is a translation of the French Trade Code,
ratified in 1925 in the sixth Parliament. The discussion was not able to satisfy the jurists to lead them to forget or
change the old traditional regulations of fiqh concerning the subject before 1925 but modernization could compel
them.
2
I am aware that the analysis provided here is based on a functionalistic attitude and one can methodologically
criticize the argument and justify conversion in accordance with theological bases.
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devoid of any orientation towards the particular faith.3 Modernization gradually enfeebled the
first premise of the argument by replacing increasing population with alternative factors instead,
such as an increase in the number of thinkers, income, economic power, etc. which could
strengthen of any political system. In both revolutions, 1906 and 1979, national unity (waÎdat-i
millat) against the dictatorial manner of the régime was the element that was considered as a
basis for strengthening the political system of Islam in Iran and was preferred over elements such
as conversion. National unity was an inclusive concept that embraced anyone regardless of
religion. That is why during both revolutions, much of the fiqh-oriented opinions regarding
religious minorities, such as the conditions prescribed for the dhimma, were changed or
forgotten. In addition, the ulema and the government came to recognize, legally and politically
but not theologically, the identity of non-Shiite Iranians, including Sunni Muslims and religious
minorities in the 1979 Constitution. This acceptance might be regarded as a kind of pluralism
gained through the process of modernization, not through theological and/or legal debates.
In the last century, modernization resulted in easy communications by which one could
become familiar with the beliefs of other communities. This familiarity might be able to decrease
the strength of irrational convictions and inappropriate regulations on all sides. The process
could develop in practice the pluralistic idea that every society and religious community has its
own culture and one group is not exclusively correct in its beliefs. It is a fact that the religion one
chooses does not depend on her/his own will but depends on where and when s/he is born. Such
a conclusion may not be easily reached through discussion but it can through modernization,
socio-cultural communications and global information. Under politico-geographical changes,
especially those emerged after the formation of international organizations, such as the U.N.,
dividing societies into dÁr al-Îarb and dÁr al-IslÁm, have been forgotten and have lost their
meaning. However, the acceptance of religious pluralism seems, theoretically speaking, to be
impossible from the viewpoint of religious governments in which one religion is introduced in
the Constitution as the official religion. The failed attempts of Iranian intellectuals in the last
century to introduce pluralism theoretically could be presented as evidence for the claim that the
Shiite tradition would accept religious pluralism only based on the circumstances.

3

One can conjecture that most Iranians who converted from Islam to Christianity or BahÁ’Ðsm in post-Revolution
1979 intended to get asylum and nationality in the U.S. or European countries and were not faithful converts.
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Recalling and learning from what happened in the last century regarding the encounter of
Shiite tradition with modernity, I would like to emphasize the necessity of offering a new ijtihÁd.
The new method or strategy based on the lessons of history is much more appropriate than that
of giving a subjective solution based on the rules of jurisprudence that might not be compatible
with the facts of Iranian society. To reach the nature of the new method, let us review the Islamic
sources very briefly as well as the reaction of clerics and intellectuals to the implications of
modern times.4 As noted in chapter one, there is some evidence and grounds in Islamic sources
that undoubtedly inspire intolerance towards non-Muslims and imposition of social limitations
upon them. At the same time, one can find other evidence that imply tolerance, coexistence and
respect of the rights of others in general, and of recognized religious minorities in particular.
Based on these sources, there have been two trends in Iran. In the period of our study, local
governors, some clerics, and radical Islamic groups on the one hand, appealed to those intolerant
aspects to defend their understanding of Islamic teachings. On the other hand, moderate
intellectual groups and high-ranking clerics who politically but not legally understood the
demands of the time, emphasized on those tolerant aspects of the teachings and gradually
ignored the other one. The legal hegemony more or less belonged to the opinions of the first
group until 1906 when there was no alternative to them on the social and legal scene. With the
inception of the Constitutional Revolution, two groups of clerics had serious debates on the
rights of the nation in codifying the Constitution and the Supplement. Finally, all clerics agreed
on inserting Article 2 in the Supplement in addition to mentioning a section on the rights of
Iranians, including the religious minorities. As a matter of fact, it was the previous legal, i.e.
fiqh-oriented hegemony that took on the new garb and retained its role on the scene by means of
Article 2. In the Pahlavi period, the debates between the two trends continued in the process of
codifying the Civil and Penal Code. However, a committee responsible for preparing the Civil
Code that consisted of both clerics and lawyers wrote articles drawing upon Shiite fiqh and
taking the rights of all Iranians into consideration. The presence of clerics in making decisions
and codifying laws and regulations brought about some customary or secular regulations with
somewhat of a religiously legitimizing tone. This experience, the presence of clerics, did not
4

Concerning the reaction of Iranian intellectuals and clerics to modernity in the last century, see: F. VaÎdat, God
and Juggernaut: Iran’s Intellectual Encounter with Modernity (New York: Syracuse University Press, 2003); see
also, Boroujerdi, Mehzad, Iranian Intellectuals and the West (Syracuse, NY: Syracuse University Press, 1992).
.
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exist in the codification of the Penal Code simply because it was translated from the French one.
By Reza Shah’s expanding the process of modernization, the role of the clergy decreased to the
extent that they could not attend the Parliament after 1926 and the role of the jurists as
designated in Article 2 was forgotten.
In the last decade of the Pahlavi period, the clerics came onto the scene again in reaction
to the modern atmosphere as well as to the Marxist groups. The clerics argued that the Shiite
branch of Islam had a large capacity to give solutions for modern issues. In their analysis of
modernity, just some instruments have been changed and, intellectually speaking, no serious
development has happened in the world. Most revolutionary clerics and religious groups
belonged to this category. They intended to show Islamic teachings as being rational and it is in
this atmosphere that we should consider the words of Ayatollah Khomeini in Paris regarding the
rights of religious minorities and the future of government. By establishing the Islamic Republic,
the clerics who came to power had to accept some of the demands of modernization. To
represent Islamic Shiite rulings as rational, flexible and compatible with modernity, they changed
the term ‘Sacred Rules of Islam’ in the Article 2 of the Supplement 1907 to ‘Islamic Norms’ as
an umbrella term in Article 4 of the 1979 Constitution in order to make it more possible to
change or interpret fiqh-oriented opinions. In addition, those jurists who engaged themselves in
Revolution considered any anti-rational precepts as anti-religion in discussions on
jurisprudence.5 Thus, they came to rationalize or, as they would accept, Islamize what
modernization had basically prepared for its existence, such as the Constitution, the parliament
and democracy. As a result, it was sufficient to prove some cases of fiqh-oriented opinions as
anti-rational precepts to justify whether they were to be changed or to be ignored. In other words,
as sociologists say, the role of fiqh and the faqÐh have been usually passive and posteriori. The
jurists end up waiting for social developments to be carried out and afterwards they give their
fiqh-oriented opinions on the developments or Islamize their content. In the first encounter with
new phenomena, they are likely to resist and consider sometimes the new subjects as forbidden.
Then when people welcome those phenomena and the phenomena in question gradually become
common, they have to change their opinions. The argumentation in such a way makes it possible
to accelerate the process of secularization or rationalization with a religiously legitimate veneer.

5

The works of two influential Ayatollah, Sayyid MuÎammad Íusayn ÓabÁÔabÁ’Ð (d. 1981) and MurtaÃÁ MuÔahharÐ
(d. 1980), who had theological approach, are the best example for approving this claim.
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There is much evidence for this process in the last century and it has been repeated many times
in the Islamic Republic.6
Contrary to the activities of clerics in the last century, laic groups, highlighting some
radical Arabic features of Islam, believed that the time for Islamic teachings and rulings had
completely passed and the solution for Iranian society is simply to welcome Western culture,
including its laws and regulations. Propagated in the form of Iranian identity, this way of
thinking had advocates during the last century ranging from FataÎ ÝAlÐ ÀkhundzÁd-i, Malkam
KhÁn (for most of his life) to AÎmad KasrawÐ, FireydÙn ÀdamÐyyat, ÑÁdiq HidÁyat, and others.
In the Pahlavi period, the idea found strong support in practice, but due to cultural characteristics
of Iranians, it was defeated in the end. Now most of the Iranian intellectuals who live abroad
belong to this category.
The third group which is sometimes called "religious intellectuals" (rushanfikrÁn dÐnÐ)
believe that Islamic teachings have a capacity to be compatible with new situations in modern
times in the light of applying new interpretations. They do not deny the essence of modernity and
new developments in the world of thought and physics and try to introduce various aspects of
modernity to their audiences. They argue that it might be possible to rationalize Islamic
teachings in a way that they would be compatible with the demands. Thus, for example in the
political field, they believe that Islam and democracy would be compatible and that an Islamic
democratic system has a clear meaning which is commendable.7 In addition, by giving secular
and sometimes laic responses to the fiqh-oriented opinions of jurists, these intellectuals have
criticized and deconstructed the traditional beliefs of the community in the field of Islamic
theology and law.8 Their manner, either in discussion or in practice, has brought them closer to
laic groups. On the other hand, by relying on some Persian poems and Gnostic teachings of
Islam, those thinkers have reintroduced a new spiritual attitude that is necessary in their opinion
for every Muslim in anytime. They rely more on the mystic aspects of Shiite Islam than on
6

The reaction of clerics to new systems of education, media, and the achievements of science and technology might
be regarded as the best examples for the claim. At first, the achievements are rejected and then with some
stipulations are considered lawful and accepted. Then, in the final step, some of those stipulations are sometimes
gradually forgotten.
7
See their argumentation in F. Jahanbakhsh, Islam, Democracy and Religious Modernism in Iran (1953-2000)
(Leiden: Brill, 2001), esp. Chapters four and five. The author located some clerics such as MurtaÃÁ MuÔahharÐ, S. M.
Í. ÓabÁÔabÁ'Ð and Ayatollah Khomeini, vis-à-vis traditional clerics, in the class of "religious intellectuals ".
8
See some of criticisms by intellectuals such as Dr. A. Soroush and M. M. ShabistarÐ in , Ashk Dahlen, Islamic
Law, Epistemology and Modernity (London: Taylor and Francis, 2003); S. Edalatnejad (ed.) Andar BÁb IjtihÁd [On
IjtihÁd: On the Effectiveness of Islamic Jurisprudence in Today’s World] (Tehran: Óarh-i Nuw, 1382/2002).
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juristic opinions which are the main obstacles for coexistence between the followers of various
religions. The main question that has been facing them concerns how they can harmonize the
teachings and elements of modernity and tradition. Further clarification is required to give any
judgment on their attempts, however, over time it seems that they have not been able to give a
satisfactory justification for their theories. While they often limit their discussions to theological
and philosophical subjects and while they sometimes seriously criticize the fiqh-oriented
opinions of jurists, they have not had a definite theory that would be compatible with social facts
on the legal affairs of Iranians in such a way to set up equal rights for the entire people, including
religious minorities. MustashÁr al-Dawla, MahdÐ BÁzargÁn, ÝAlÐ SharÐÝatÐ, ÝAbd al-KarÐm
Soroush, MuÎammad Mujtahid ShabistarÐ, MuÒÔafÁ MalikÐyÁn, MuÎammad KhÁtamÐ and other
intellectuals are found in this group. An evaluation of their opinions and solutions, which are not
similar in all aspects, is beyond the scope of the present study. Even though their opinions in
theological, philosophical, and political discussions have captivated some audiences both inside
and outside Iran, practically speaking they could not create any alteration in the legal opinions of
the jurists or in the laws and regulations codified by the legislatures in the period, which have a
direct impact on the lives of Iranians.
In the light of this very brief review of the social reactions of the clerics and intellectuals,
one can say whether we like it or not, that the clerics in both revolutions won the game in the
legal realm. With respect to those facts, some suggestions are systematically offered as the ‘new
method or strategy of ijtihÁd’ in order to improve the legal status of religious minorities. To
achieve the purpose, I would offer two parallel ways. The first way is expanding modernization
in various aspects as much as possible instead of pursuing and implementing the elements of
modernity. In the light of economic reforms, as experience has already showed, the process
naturally leads to bringing about new attitudes, legal relations, and political reform and to the
ignoring of some fiqh-oriented opinions which are indicative of discrimination. As we saw, most
regulations concerning religious minorities had been practically and gradually changed in the last
century according to the strategy of modernization. Minor unfair rulings in the field of
retaliation, blood money and social and political rights have remained and the expectation is that
they will be changed sooner or later. To improve the conditions of human rights and to arrive at
the conditions of civil society, the present author, with regard to his experience in the
International Center for Dialogue among Civilizations, would suggest holding serious
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negotiations with Ayatollahs, judges and the directors of the Judiciary Power who belong to the
conservative group. By participating in the dialogue, those groups will try to justify their legal
opinions and to learn from others. This process would lead to an improvement in the legal status
of the entire Iranian community. The dialogue has a previous record in Iran but they were limited
to politicians, philosophers, and theologians.
The second way is to suggest some points on the method of ijtihÁd to the target audience.
As we saw in chapter one, there are some Qur’Ánic verses9 and ÎadÐth in Shiite tradition that
imply a kind of pluralism, greater tolerance and more respect for the rights of non-Muslims in
various legal matters. The first suggestion is highlighting and paying more attention to evidence
for this type of attitude in the sources and ignoring the evidence that support exclusivist views.10
For example, why would a jurist not rely on the content of the ÎadÐth attributed to the Sixth
Imam speaking on the complete freedom of non-Muslims in the context of inheritance?11 Would
not it be possible to generalize the indication of the ÎadÐth, accordingly as an obligatory rule
(qÁÝida ilzÁm) in Shiite jurisprudence,12 to the entire field of personal status? In addition, we have
already quoted some ÎadÐth attributed to the Sixth Imam that the right of retaliation is fully
recognized for the heirs of the dhimmÐ victim, even if the killer is not professional.13 We also
examined such cases where a murderer, after committing the crime becomes a Muslim to escape
from punishment; the indications of those ÎadÐth were divergent. Some of them point out that the
conversion saves the life of the murderer and s/he should pay the blood money; others bespeak
that s/he should be executed and conversion plays no role here.14 Why did most Shiite jurists rely
on the ÎadÐth that confirm the first view?15 Why shouldn't Shiite jurists choose such traditions
whose content are more compatible with our time and seem to be based on justifications that are
9

See, Q, 5: 48-49; 2: 256; 109: 6.
I don’t agree with the strategy that hides or denies those exclusivist aspects of Islam and highlights pluralistic
ones, but my suggestion is ignoring the first category. Cf. A. Sachedina, the Islamic Roots of Democratic Pluralism
(New York: Oxford University Press, 2001); J. ÝAÔÐyya MuÎammad, NaÎwa Fiqhin JadÐdin li al-AqallÐyÁt [Towards
New Figh for Minorities] (Cairo: DÁr al-SalÁm, 2003).
11
There is a rule in the book of inheritance (kitÁb al-farÁ’iÃ) attributed to the Sixth Imam which indicates that it is
lawful for every religionist to obey what is legally in his faith, (tajÙzu ÝalÁ ahli kull-i dhawÐ dÐnin mÁ yastaÎillÙn),
Al-Íurr al-ÝAmilÐ, vol. 26: 158, no. 4.
As regards to this rule in Shiite jurisprudence, see S. M. H. BujnÙrdÐ, al-QawÁÝid al-FiqhÐyya (Qum: al-HÁdÐ,
1419/1998), vol. 3: 179-209.
13
Al-KulaynÐ, vol. 7: 310-311, no. 2, 8.
14
Al-KulaynÐ, Ibid; Al-ÓÙsÐ (1365/1986): vol. 10: 190-191; al-Íurr al-ÝÀmilÐ, vol. 29: 110-111.
15
See, al-ShahÐd al-ThÁnÐ (1413/1992): vol. 15: 144; al-NajafÐ, vol. 42: 156; al-KhÙ’Ð, MabÁnÐ Takmila al-MinhÁj
(Qum: DÁr al-HÁdÐ, 1407/ 1986): 65, Question no. 68; Al-ShahÐd al-ThÁnÐ (ibid) claimed that there is no opposing
ÎadÐth and al-NajafÐ claimed the consensus of Shiite jurists in this fiqh-oriented opinion.
10
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more rationale? One perhaps would reply to the suggestion that these verses were abrogated or
those ÎadÐth had not been taken into consideration by the earlier jurists, or even that they have
not been transmitted by reliable transmitters. Given the criticism, restoring the rational
orientation and public interests of Islam would have been more important for Muslims than
leveling this kind of criticism at those evidences. As we saw, the jurists used a verse of the
Qur’Án16 in article 14 of the 1979 Constitution which implied tolerance and good conduct with
others, while the content of such verses according to some traditions were regarded as abrogated.
The second point concerns paying attention to the semantic changes of Islamic
terminology. As explained in semantics, the concept of any term such as apostasy, dhimmÐ, slave,
rajm, and so on was created in a particular context belonging to the world-view of a nation in a
particular period of time. A jurist who wants to apply those terms in another context should
examine the meaning to see whether it is relevant to and appropriate for the new context or not.
We have already seen in chapter one a clear example of semantic change in the term "impurity"
(najas) in Islamic sources including the Qur’Án.17 Thus, some terms such as dhimmÐ, jizya, and
kharÁj, applied within the context of the duties of religious minorities, do not have justification
and evidence to be used in the modern times. We should not imagine that in our time wherever
religious minorities live in Islamic societies, one could call them dhimmÐ and expect the same
regulations that belonged to the early centuries of the advent of Islam to be carried out. This is
because, by creating the legal political term of the ‘Iranian nation’ in the 1906 Revolution, the
application of those terms that refer to various identities become subject to question. It is
appropriate to use the term ‘Iranian’ in legal documents whether referring to Muslim or nonMuslim.
The rule mentioned in semantics is true also concerning the terms usually used as criteria
such as “rationality” and “justice”. They do not have a fixed meaning and unchanging instances
of use in all periods. To recognize instances of the precepts ‘equitable’ and ‘rational’ one must
refer to their meanings in the common understanding of every period. Therefore, it is probable
that one ruling would sound fair and justified before people in a particular time but in another
time, the same ruling might not seem so. It is the common understanding that is entitled to
recognize the instances of the rationality and justice. This kind of reference is very much like
16

Q, 60: 8.
For more explanation and examples, see T. Izutsu, God and Man in the Koran: Semantics of the Koranic
Weltanschaung (Tokyo: Minatoku Press, 1964), esp.Ch. One.
17
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that which is sometimes called "the conduct of reasonable people" (sÐrih ÝuqalÁ) in Islamic
jurisprudence.18 The conduct and the ruling of reasonable people are not fixed things in every
place and time. The paradigm of modernization, has led to a confluence in people’s tastes in
recognizing right (Îasan) and wrong (qabÐÎ). In this paradigm, reasonable people (ÝuqalÁ)
believe that everyone should have the right of freedom of thought, conscience and religion, and
they dislike various kinds of unfair discrimination or preferences made based on race, color, sex,
religion, political opinion, national extraction, or social origin. Shiite jurists have accepted in
discussion the authority of the conduct of reasonable people in recognizing right and wrong
things. The decisions and judgments of reasonable people are embodied in the consensus of the
various representatives of nations in the U.N. and in the form of international covenants
emphasizing the elimination of all unfair forms of discrimination. In consequence, the
elimination of discrimination is not Western (European or American) thought that imposes itself
upon Islamic rulings; rather, it is a set of decisions made by the ÝuqalÁ that could have authority
for Muslim jurists too. It seems that the misuse of human rights in political affairs and some
prejudices towards Western powers which have historical reasons, prevent jurists from
understanding the new form and function of sÐrih ÝuqalÁ, as constituted in the U.N. and its
international covenants. It takes much time to change those impressions in Muslim societies.
The last point to be made is the suggestion to Muslim jurists to ignore not to deny some
fiqh-oriented opinions that are regarded as contrary to the main aims of SharÐÝa. Given that those
aims, including the establishment of social justice, security and the protection of religion, the life
and property of human beings are explained in many juristic works, two questions remain
concerning the suggestion. Firstly, how can one recognize that a legal opinion is contrary to the
aims of SharÐÝa, and secondly, are there any jurisprudential bases for jurists to ignore any
religious precept?
Let us begin with the answer to the first question. It is argued in the Shiite school that
Islamic precepts are based on reliable justification in such a way that the rulings of the SharÐÝa
are in one accord with what reason recognizes and confirms.19 Accordingly, the SharÝ would also
The conduct of reasonable people is a major reason also for accepting single-source accounts of ÎadÐths (khabar
wÁÎid) and indications (amÁrÁt) in Shiite jurisprudence. See concerning sÐrih ÝuqalÁ, M. AnÒÁrÐ, FarÁ’id al-UÒÙl
(Qum: MajmÝ al-Fikr al-IslÁmÐ, 1419/1998), vol. 1: 346-347, vol. 2: 318-319; M. R. MuÛaffar, al-UÒÙl al-Fiqh
(Qum: Daftar TablÐghÁt Íawza, 1370/1991), fourth edition, vol. 2: 81-84, 126-127, 156-158.
19
There is a rule in Shiite jurisprudence called QÁÝida MulÁzama that is attributed to the Fifth Imam and has many
interpretations, it says ‘Whatever is lawful according to the injunction of reason, it would be lawful by the injunction
18
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accept and confirm the rulings of reason which is understood through the process of independent
reasoning or through asking reasonable people (ÝuqalÁ).

20

Thus if one could find through the

process of reasoning or through the ruling of reasonable people that the elimination of
discrimination is an absolutely good thing, the SharÐÝa would also confirm it. Therefore, those
legal opinions that are recognized by common sense (Ýqal) or reasonable people (ÝuqalÁ) as
contrary to the ruling of reason stand in contradiction with the aims of the SharÝ, too.
As to the second question, there are various methods in jurisprudence by which a jurist
can ignore some rulings. One method applied in the conflict of arguments (taÝÁruÃ adilla) is to
prefer an option that has more interest for Muslims than the other ones. This is a kind of ruleutilitarianism approach vis-à-vis act-utilitarianism or a kind of rationality, of which one can find
in Shiite jurisprudence.21 According to rule-utilitarianism, the better rule is that which has those
consequences that promote happiness, as John Stuart Mill put it, or promote more benefits for
Muslim societies, as the jurists would like to say. Given that, the evidence and arguments that
imply the imposition of regulations on religious minorities have significant authority in
jurisprudence but when a jurist notices some abuse of the regulation in society by local
oppressing governors or radical religious groups which would lead to bringing dishonor to Islam,
it would be lawful to forget or ignore those regulations. Reporting some cases in chapter two, I
examined about two hundred documents of the Foreign Ministry Archives, which implied that
some activity against religious minorities took place from 1848 to 1911. One could easily find
the interests of local governors behind much of those riots against religious minorities. To
achieve their interests, they made use of radical Muslim groups and low-ranking clerics on the
pretext of defending Islam. One can rarely find a fatwÁ by a high-ranking jurist legitimizing
forcible conversion or the imposition of unfair discriminations on religious minorities. Highranking jurists such as Sheikh MurtaÃÁ al-AnÒÁrÐ and Akhund al-khurÁsÁnÐ practically ignored

of the SharÐÝa, and vice versa, i.e. whatever is lawful according to the injunction of the SharÐÝa, it would be also
lawful by reason’. (kulu mÁ Îakama bihÐ al-Ýaql, Îakama bihi al-SharÝ wa kulu mÁ Îakama bihi al-SharÝ, Îakama
bihÐ al-Ýaql). See concerning the rule and its application, M. AnÒÁrÐ (1419/1998), vol. 1: 54 - 64; M. R. MuÛaffar
(130/1991), vol.1: 201- 217.
20
Two meanings of reason applied in Shiite jurisprudence, i.e. the power of reasoning and the injunction of
reasonable people, are distinguished in this sentence.
21
Here, I mean by the term ‘utilitarianism’, what is narrated according to John Stuart Mill in Utilitarianism (1861).
His version is plausible if not a very defensible ethical theory. See, J. S. Mill, Utilitarianism in Essays on Ethics,
Religion and Society, vol. 10 in Collected Works of John Stuart Mill, ed. by J. M. Robson (Toronto: University of
Toronto Press, 1969).
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those fiqh-oriented opinions mentioned in juristic works and advised Muslims to have fair
conduct with, and avoid attacking religious minorities.
The other proposed method leads to ignoring those legal opinions in cases where those
fiqh-oriented opinions bring about greatly difficult (Ýusr) and distressful (Îaraj) conditions for
Muslims. The method has been applied to various matters in the history of Shiite fiqh. The most
famous example is the rulings concerning the purity and impurity of well water. Before ÝAllama
al-ÍillÐ (d. 726/1325) Shiite jurists, according to some ÎadÐth,22 believed that well water was
tantamount to a little water which could become impure when it came into contact with impure
things. They argued that if one draws out some water from the well after it came into contact
with an impure thing, it would make the well pure. Detailed legal opinions exist concerning the
amount of water that should be drawn. The measure depended on the kind of dead animal or
impure thing that had fallen into the well. Since those fiqh-oriented opinions led to a tremendous
amount of trouble for Muslims, al-ÍillÐ and later jurists changed or ignored their opinions
concerning the issue. Another example is a set of fiqh-oriented opinions concerning slaves which
have been forgotten in modern times because of the official acceptance of the abolition of
slavery. The method would be a model for ignoring some legal opinions that would bring about
the difficulties in the relations between Muslims and non-Muslims. The application of the
method will find vital importance when we remember that from the beginning of the twentieth
century there are many Muslims living in non-Muslim countries who have a comparatively better
legal status than those religious minorities in Muslim countries.
The major obstacle to the application of the new method of ijtihÁd is the assumption that
by this method many Islamic laws which are considered divine and constitute the Islamic identity
would be changed. It is true that many Islamic laws in the field of social affairs vis-à-vis acts of
devotion would be changed; however, one is entitled to ask whether the Muslim identity actually
depends on rulings that contain unjustified discrimination. Would it not be possible to construct
new elements derived from Islamic teachings to make the Muslim identity? Furthermore, some
inquiries in Islamic studies have shown that most rulings in fiqh are not a priori divine and
sacred laws and regulations but that they were produced in a particular context under the
influence of Arab society, and neighboring foreign traditions and religions to make an identity

22

See, Al-Íurr al-ÝÀmilÐ, vol.1: 179-197.
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for the Muslim community.23 Bearing in mind new legal rational relations in the world as well as
Islamic norms, the experience of formatting Islamic appropriate law would be repeated in
modern times. The Muslim community should preserve its identity through suitable means which
more or less have some evidence in the Qur’Án and the Sunna, such as emphasizing the
elimination of all forms of unfair discriminations and apartheids, including sexual, genealogical,
and geographical.

23

See for example, Joseph Schacht, “Foreign Elements in Ancient Islamic Law”, Journal of Comparative Law and
International Law, 32 (1950): 9-17; Idem, “Pre-Islamic Background and Early Development of Jurisprudence”, in
Wael B. Hallaq (ed.) The Formation of Islamic Law (Britain and USA: Ashgate Publishing Company, 2004): 29-59;
Judith Romney Wegner, “Islamic and Talmudic Jurisprudence Law: The Four Roots of Islamic Law and their
Talmudic Counterparts”, the American Journal of Legal History, vol. 26 (1982): 25-71.
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١٩۴٩/١٣٢٨

ﺷﺎﻧﺰدهﻢ

"

"

هﻔﺪهﻢ

اﻧﺘﺨﺎﺑﺎت
اﻧﺠﺎم ﻧﺸﺪ

هﻴﺠﺪهﻢ

رﺳﺘﻢ ﮔﻴﻮ

ﻧﻮزدهﻢ

"

اﻧﺘﺨﺎﺑﺎت
اﻧﺠﺎم ﻧﺸﺪ
ﺁرام ﺑﻮداﻏﻴﺎن
ﺳﻠﻤﺎﺳﯽ
ﺳﻮاﮎ
ﺳﺎﮔﻴﻨﻴﺎن

ﺑﻴﺴﺘﻢ

اﺳﻔﻨﺪﻳﺎر
ﻳﮕﺎﻧﮕﯽ

ﻓﻠﻴﮑﺲ ﺁﻗﺎﻳﺎن

ﺑﺮﻗﺮار
ﻧﺸﺪ(
ﭘﻄﺮس
ﺁﺑﮑﺎر
اﻧﺘﺨﺎﺑﺎت
اﻧﺠﺎم ﻧﺸﺪ
ﺑﻬﺮام
ﺳﻬﺮاﺑﻴﺎن
ﻓﻠﻴﮑﺲ
ﺁﻗﺎﻳﺎن
ﺳﻮاﮎ
ﺳﺎﮔﻴﻨﻴﺎن

ﻧﺎﻣﻪ(
ﻣﻮﺳﯽ
ﺑﺮال
اﻧﺘﺨﺎﺑﺎت
اﻧﺠﺎم ﻧﺸﺪ
ﻣﺮاد ارﻳﻪ
"
"

ﺑﻴﺴﺖ
وﻳﮑﻢ

"

"

"

ﺟﻤﺸﻴﺪ
ﮐﺸﻔﯽ

ﺑﻴﺴﺖ
ودوم

"

ﮔﺎﮔﻴﮏ
هﻮاﮐﻴﻤﻴﺎن

"

ﻟﻄﻒ اﷲ
ﺣﯽ

ﺑﻴﺴﺖ
وﺳﻮم

اﺳﻔﻨﺪﻳﺎر
ﻳﮕﺎﻧﮕﯽ
)ﻓﻮت:
 (١٣۵١و
ﺑﻮذرﺟﻤﻬﺮ
ﻣﻬﺮ

"

"

ﺑﻴﺴﺖ
وﭼﻬﺎرم

ﺑﻮذرﺟﻤﻬﺮ
ﻣﻬﺮ

ﺑﺎﻧﻮاﻣﺎ
)اردوﺧﺎﻧﻴﺎن(
ﺁﻗﺎﻳﺎن

"
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-١٩۵٠/١٣٢٨
١٩۵٢/١٣٣٠
اﻧﺘﺨﺎﺑﺎت -١٩۵٢/١٣٣١
اﻧﺠﺎم ﻧﺸﺪ ١٩۵٣/١٣٣٢
-١٩۵۴/١٣٣٣
١٩۵۶/١٣٣۵
-١٩۵۶/١٣٣۵
١٩۶٠/١٣٣٩
)اﻧﺘﺨﺎﺑﺎت -١٩۶٠/١٣٣٩
اﻧﺠﺎم ﻧﺸﺪ( ١٩۶١/١٣۴٠
وﻳﻠﻬﻠﻢ
-١٩۶٣/١٣۴٢
)وﻳﻠﻴﺎم(
١٩۶٧/١٣۴۶
اﺑﺮاهﻴﻢ
وﻳﻠﺴﻮن
-١٩۶٧/١٣۴۶
ﺑﻴﺖ
١٩٧١/١٣۵٠
ﻣﻨﺼﻮر

"

"

-١٩٧١/١٣۵٠
١٩٧۵/١٣۵۴

ﻳﻮﺳﻒ
ﮐﻬﻦ

هﻮﻣﺮ
ﺁﺷﻮرﻳﺎن

-١٩٧۵/١٣۵۴
؟/١٣۵؟١٩٧

ﻓﻬﺮﺳﺖ اﺳﺎﻣﯽ ﻧﻤﺎﻳﻨﺪﮔﺎن اﻗﻠﻴﺖ هﺎﯼ دﻳﻨﯽ در ﻣﺠﻠﺲ ﺑﺮرﺳﯽ ﻧﻬﺎﻳﯽ ﻗﺎﻧﻮن اﺳﺎﺳﯽ و هﺸﺖ دورﻩ
ﻣﺠﻠﺲ ﺷﻮراﯼ اﺳﻼﻣﯽ )(١٣٨٧ -١٣۵٩
دورﻩ
ﻣﺠﻠﺲ
ﻣﺠﻠﺲ
ﺑﺮرﺳﯽ
ﻧﻬﺎﻳﯽ
ﻗﺎﻧﻮن
اﺳﺎﺳﯽ

زرﺗﺸﺘﻴﺎن

اراﻣﻨﻪ
ﺷﻤﺎل

رﺳﺘﻢ
ﺷﻬﺰادﯼ

هﺮاﻳﺮ
ﺧﺎﻻﺗﻴﺎن

-

اول

ﭘﺮوﻳﺰ ﻣﻠﮏ
ﭘﻮر

هﺮاﻳﺮ
ﺧﺎﻻﺗﻴﺎن

هﺮاچ
ﺧﺎﭼﺎﻃﻮرﻳﺎن

دوم

ﭘﺮوﻳﺰ ﻣﻠﮏ
ﭘﻮر

وارﻃﺎن
وارﺗﺎﻧﻴﺎن

ﺁرﻃﺎواس
ﺑﺎﻏﻮﻣﻴﺎن

ﺳﻮم

اﻓﻼﻃﻮن
ﺿﻴﺎﻓﺖ

"

"

ﭼﻬﺎرم

ﭘﺮوﻳﺰرواﻧﯽ

"

"

ﭘﻨﺠﻢ

ﭘﺮوﻳﺰ رواﻧﯽ

"

"

ﺧﺴﺮو
دﺑﺴﺘﺎﻧﯽ
ﮐﻮروش
ﻧﻴﮑﻨﺎم

ﻟﻮن
داوﻳﺪﻳﺎن
ﮔﻴﻮرگ
وارﻃﺎن

ژرژﻳﮏ
اﺑﺮاﻣﻴﺎن
روﺑﺮت
ﺑﮕﻠﺮﻳﺎن

اﺳﻔﻨﺪﻳﺎر
اﺧﺘﻴﺎرﯼ

"

"

ﺷﺸﻢ
هﻔﺘﻢ
هﺸﺘﻢ

اراﻣﻨﻪ ﺟﻨﻮب
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ﮐﻠﻴﻤﻴﺎن

ﺁﺷﻮرﻳﺎن،
ﮐﻠﺪاﻧﻴﺎن

ﺳﺮﮔﻮن
ﻋﺰﻳﺰ
داﻧﺶ راد ﺑﻴﺖ اوﺷﺎﻧﺎ
ﺧﺴﺮو
ﻧﺎﻗﯽ
ﻣﻨﻮﭼﻬﺮ
ﮐﻠﻴﻤﯽ
ﻧﻴﮑﺮوز
ﻣﻨﻮﭼﻬﺮ
ﮐﻠﻴﻤﯽ
ﻧﻴﮑﺮوز
ﮐﻮرس
ﮐﻴﻮاﻧﯽ

ﺳﺎل

١٩٧٩/١٣۵٨

ﺳﺮﮔﻮن -١٩٨٠/١٣۵٩
ﺑﻴﺖ اوﺷﺎﻧﺎ ١٩٨۴/١٣۶٣
ﺁﺗﻮر
ﺧﻨﺎﻧﺸﻮ

-١٩٨۴/١٣۶٣
١٩٨٨/١٣۶٧

"

-١٩٨٨/١٣۶٧
١٩٩٢/١٣٧١

ﺷﻤﺸﻮن
ﻣﻘﺼﻮد
ﭘﻮر ﺳﻴﺮ

-١٩٩٢/١٣٧١
١٩٩۶/١٣٧۵

ﻣﻨﻮﭼﻬﺮ
اﻟﻴﺎﺳﯽ
ﻣﻮرﻳﺲ
ﻣﻌﺘﻤﺪ

ﻳﻮﻧﺎﺗﻦ ﺑﺖ
ﮐﻠﻴﺎ

"

"

ﺳﻴﺎﻣﮏ
ﻣﺮﻩ
ﺻﺪق

"

"

-١٩٩۶/١٣٧۵
٢٠٠٠/١٣٧٩
-٢٠٠٠/١٣٧٩
٢٠٠۵/١٣٨٣
-٢٠٠۵/١٣٨٣
٢٠٠٨/١٣٨٧
-٢٠٠٨/١٣٨٧
٢٠١٢/١٣٩١
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* ﻗﺎﻧﻮن )ﻧﻈﺎم ﻧﺎﻣﻪ( اﻧﺘﺨﺎﺑﺎت ﻣﺠﻠﺲ ﺷﻮراي ﻣﻠﻲ 1906/1324
 ﻣﺎده اول :اﻧﺘﺨﺎب ﻛﻨﻨﺪﮔﺎن ﻣﻠﺖ در ﻣﻤﺎﻟﻚ ﻣﺤﺮوﺳﻪ اﻳﺮان از اﻳﺎﻻت و وﻻﻳﺎت ﺑﺎﻳﺪ از ﻃﺒﻘﺎت ذﻳﻞ ﺑﺎﺷﻨﺪ:ﺷﺎﻫﺰادﮔﺎن و ﻗﺎﺟﺎرﻳﻪ ،ﻋﻠﻤﺎ و ﻃﻼب ،اﻋﻴﺎن و اﺷﺮاف ،ﺗﺠﺎر ،ﻣﻼﻛﻴﻦ و ﻓﻼﺣﻴﻦ و اﺻﻨﺎف.
 ﻣﺎده ﺳﻮم :اﺷﺨﺎﺻﻲ ﻛﻪ از اﻧﺘﺨﺎب ﻧﻤﻮدن ﻛﻠﻴﺘﺎ ﻣﺤﺮوم ﻫﺴﺘﻨﺪ از ﻗﺮار ﺗﻔﺼﻴﻞ اﻧﺪ:اوﻻ ﻃﺎﻳﻔﻪ ﻧﺴﻮان.
ﺛﺎﻧﻴﺎ اﺷﺨﺎص ﺧﺎرج از رﺷﺪ و آﻧﻬﺎﻳﻲ ﻛﻪ ﻣﺤﺘﺎج ﺑﻪ ﻗﻴﻢ ﺷﺮﻋﻲ ﻣﻲ ﺑﺎﺷﻨﺪ.
ﺛﺎﻟﺜﺎ ﺗﺒﻌﻪ ﺧﺎرﺟﻪ.
راﺑﻌﺎ اﺷﺨﺎﺻﻲ ﻛﻪ ﺳﻦ آﻧﻬﺎ ﻛﻤﺘﺮ از ﺑﻴﺴﺖ و ﭘﻨﺞ ﺳﺎل ﺑﺎﺷﺪ.
ﺧﺎﻣﺴﺎ اﺷﺨﺎﺻﻲ ﻛﻪ ﻣﻌﺮوف ﺑﻪ ﻓﺴﺎد ﻋﻘﻴﺪه ﻫﺴﺘﻨﺪ.
 ﻣﺎده ﭘﻨﺠﻢ :اﺷﺨﺎﺻﻲ ﻛﻪ از اﻧﺘﺨﺎب ﺷﺪن ﻣﺤﺮوم ﻫﺴﺘﻨﺪ:اوﻻ ﻃﺎﻳﻔﻪ اﻧﺎﺛﻴﻪ
ﺛﺎﻧﻴﺎ ﺗﺒﻌﻪ ﺧﺎرﺟﻪ
ﺳﺎدﺳﺎ آﻧﻬﺎﻳﻲ ﻛﻪ ﺳﻨﺸﺎن از ﺳﻲ ﺳﺎل ﻛﻤﺘﺮ ﺑﺎﺷﺪ.
ﺳﺎﺑﻌﺎ اﺷﺨﺎﺻﻲ ﻛﻪ ﻣﻌﺮوف ﺑﻪ ﻓﺴﺎد ﻋﻘﻴﺪه ﻫﺴﺘﻨﺪ و ﻣﺘﻈﺎﻫﺮ ﺑﻪ ﻓﺴﻖ.
 -ﻣﺎده ﻫﻔﺘﻢ :ﻫﺮ ﻳﻚ از اﻧﺘﺨﺎب ﻛﻨﻨﺪﮔﺎن ﺻﺎﺣﺐ ﻳﻚ راي ﻣﻲ ﺑﺎﺷﻨﺪ و ﻓﻘﻂ در ﻳﻚ ﻃﺒﻘﻪ ﻣﻲ ﺗﻮاﻧﻨﺪ اﻧﺘﺨﺎب ﻛﻨﻨﺪ.

* ﻗﺎﻧﻮن )ﻧﻈﺎم ﻧﺎﻣﻪ( اﻧﺘﺨﺎﺑﺎت 1911/1290
ﻓﺼﻞ اول در ﻛﻠﻴﺎت
ﻣﺎده اول  -ﻋﺪه ﻧﻤﺎﻳﻨﺪﮔﺎن ﻣﻠﺖ ﺑﺮاي ﻣﺠﻠﺲ ﺷﻮراي ﻣﻠﻲ در ﻣﻤﻠﻜﺖ اﻳﺮان ﻳﻜﺼﺪ و ﺳﻲ و ﺷﺶ ﻧﻔﺮ اﺳﺖ.
ﻣﺎده دوم  -ﺗﻘﺴﻴﻢ ﻧﻤﺎﻳﻨﺪﮔﺎن ﻣﻠﺖ ﻧﺴﺒﺖ ﺑﻪ ﺟﻤﻌﻴﺖ ﺗﺨﻤﻴﻨﻲ وﻻﻳﺎت از ﻗﺮار ﺷﺮح ﺟﺪوﻟﻲ اﺳﺖ ﻛﻪ ﺑﻪ آﺧﺮ اﻳﻦ ﻗﺎﻧﻮن
ﻣﻨﻀﻢ ﺷﺪه اﺳﺖ )ﻣﻄﺎﺑﻖ ﺟﺪول ﻫﺮ ﻳﻚ از اﻗﻠﻴﺘﻬﺎي زرﺗﺸﺘﻲ ،ﻛﻠﻴﻤﻲ ،ﻣﺴﻴﺤﻲ ارﻣﻨﻲ و آﺷﻮري ﺣﻖ ﻳﻚ ﻧﻤﺎﻳﻨﺪه در
ﻣﺠﻠﺲ ﺷﻮراي ﻣﻠﻲ دارﻧﺪ(.
ﻣﺎده دﻫﻢ  -ﻛﺴﺎﻧﻲ ﻛﻪ از ﺣﻖ اﻧﺘﺨﺎب ﻛﺮدن ﻣﺤﺮوﻣﻨﺪ:
 ﻧﺴﻮان. ﻛﺴﺎﻧﻲ ﻛﻪ ﺧﺎرج از رﺷﺪ و آﻧﻬﺎﻳﻲ ﻛﻪ در ﺗﺤﺖ ﻗﻴﻤﻮﻣﻴﺖ ﺷﺮﻋﻲ ﻫﺴﺘﻨﺪ. ﺗﺒﻌﻪ ﺧﺎرﺟﻪ. اﺷﺨﺎﺻﻲ ﻛﻪ ﺧﺮوﺟﺸﺎن از دﻳﻦ ﺣﻨﻴﻒ اﺳﻼم در ﺣﻀﻮر ﻳﻜﻲ از ﺣﻜﺎم ﺷﺮع ﺟﺎﻣﻊاﻟﺸﺮاﻳﻂ ﺑﻪ ﺛﺒﻮت رﺳﻴﺪه ﺑﺎﺷﺪ.ﻣﺎده دوازدﻫﻢ  -اﻧﺘﺨﺎبﺷﻮﻧﺪﮔﺎن ﺑﺎﻳﺪ داراي ﺻﻔﺎت ذﻳﻞ ﺑﺎﺷﻨﺪ:
 -ﻣﺘﺪﻳﻦ ﺑﻪ دﻳﻦ ﺣﻀﺮت ﻣﺤﻤﺪﺑﻦﻋﺒﺪاﷲ ﺻﻠﻲاﷲ ﻋﻠﻴﻪ و آﻟﻪ ﺑﺎﺷﻨﺪ ﻣﮕﺮ اﻫﻞ دﻳﺎﻧﺖ از ﻧﻤﺎﻳﻨﺪﮔﺎن ﻣﻠﻞ ﻣﺘﻨﻮﻋﻪ ) ﻣﺴﻴﺤﻲ و
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زرﺗﺸﺘﻲ و ﻛﻠﻴﻤﻲ(.
 ﺗﺒﻌﻪ اﻳﺮان ﺑﺎﺷﻨﺪ. در ﻣﺤﻞ اﻧﺘﺨﺎب ﻣﻌﺮوف ﺑﺎﺷﻨﺪ. ﺳﻦ اﻳﺸﺎن ﻛﻤﺘﺮ از ﺳﻲ و زﻳﺎده از ﻫﻔﺘﺎد ﺳﺎل ﻧﺒﺎﺷﺪ. -ﻣﻌﺮوف ﺑﻪ اﻣﺎﻧﺖ و درﺳﺘﻜﺎري ﺑﺎﺷﻨﺪ.

* ﻗﺎﻧﻮن اﺳﺎﺳﻲ  14/1906ﺟﻤﺎدي اﻵﺧﺮه 1324
 اﺻﻞ اول :ﻣﺠﻠﺲ ﺷﻮراي ﻣﻠﻲ ﺑﻪ ﻣﻮﺟﺐ ﻓﺮﻣﺎن ﻣﻌﺪﻟﺖ ﺑﻨﻴﺎن ﻣﻮرﺧﺔ ﭼﻬﺎردﻫﻢ ﺟﻤﺎدي اﻵﺧﺮه  1324ﻣﻮﺳﺲ و ﻣﻘﺪراﺳﺖ.
 اﺻﻞ دوم :ﻣﺠﻠﺲ ﺷﻮراي ﻣﻠﻲ ﻧﻤﺎﻳﻨﺪة ﻗﺎﻃﺒﺔ اﻫﺎﻟﻲ ﻣﻤﻠﻜﺖ اﻳﺮان اﺳﺖ ﻛﻪ در اﻣﻮر ﻣﻌﺎﺷﻲ و ﺳﻴﺎﺳﻲ وﻃﻦ ﺧﻮدﻣﺸﺎرﻛﺖ دارﻧﺪ.
 اﺻﻞ ﺑﻴﺴﺖ و ﺳﻮم :ﺑﺪون ﺗﺼﻮﻳﺐ ﻣﺠﻠﺲ ﺷﻮراي ﻣﻠﻲ اﻣﺘﻴﺎز ﺗﺸﻜﻴﻞ ﻛﻤﭙﺎﻧﻲ و ﺷﺮﻛﺖ ﻫﺎي ﻋﻤﻮﻣﻲ از ﻫﺮ ﻗﺒﻴﻞ و ﺑﻪﻫﺮ ﻋﻨﻮان از ﻃﺮف دوﻟﺖ داده ﻧﺨﻮاﻫﺪ ﺷﺪ.
 اﺻﻞ ﺑﻴﺴﺖ و ﭘﻨﺠﻢ :اﺳﺘﻘﺮاض دوﻟﺘﻲ ﺑﻪ ﻫﺮ ﻋﻨﻮان ﻛﻪ ﺑﺎﺷﺪ ،ﺧﻮاه از داﺧﻠﻪ ﺧﻮاه از ﺧﺎرﺟﻪ ،ﺑﺎ اﻃﻼع و ﺗﺼﻮﻳﺐ ﻣﺠﻠﺲﺷﻮراي ﻣﻠﻲ ﺧﻮاﻫﺪ ﺑﻮد.

* ﻣﺘﻤﻢ ﻗﺎﻧﻮن اﺳﺎﺳﻲ 1907/1286
ﻛﻠﻴﺎت
 اﺻﻞ اول :ﻣﺬﻫﺐ رﺳﻤﻲ اﻳﺮان اﺳﻼم و ﻃﺮﻳﻘﺔ ﺣﻘﺔ ﺟﻌﻔﺮﻳﻪ اﺛﻨﻲ ﻋﺸﺮﻳﻪ اﺳﺖ .ﺑﺎﻳﺪ ﭘﺎدﺷﺎه اﻳﺮان دارا و ﻣﺮوج اﻳﻦﻣﺬﻫﺐ ﺑﺎﺷﺪ.
 اﺻﻞ دوم :ﻣﺠﻠﺲ ﻣﻘﺪس ﺷﻮراي ﻣﻠﻲ ﻛﻪ ﺑﻪ ﺗﻮﺟﻪ و ﺗﺄﻳﻴﺪ ﺣﻀﺮت اﻣﺎم ﻋﺼﺮ ﻋﺠﻞ اﷲ ﻓﺮﺟﻪ و ﺑﺬل ﻣﺮﺣﻤﺖاﻋﻠﻴﺤﻀﺮت ﺷﺎﻫﻨﺸﺎه اﺳﻼم ﺧَﻠَﺪ اﷲُ و ﻣﺮاﻗﺒﺖ ﺣﺠﺞ اﺳﻼﻣﻴﻪ ﻛَﺜَﺮَاﷲُ اَﻣﺜﺎﻟَﻬﻢ و ﻋﺎﻣﺔ ﻣﻠﺖ اﻳﺮان ﺗﺄﺳﻴﺲ ﺷﺪه اﺳﺖ ،ﺑﺎﻳﺪ در
ﻫﻴﭻ ﻋﺼﺮي از اﻋﺼﺎر ﻣﻮاد ﻗﺎﻧﻮﻧﻴﺔ آن ﻣﺨﺎﻟﻔﺘﻲ ﺑﺎ ﻗﻮاﻋﺪ ﻣﻘﺪﺳﺔ اﺳﻼم و ﻗﻮاﻧﻴﻦ ﻣﻮﺿﻮﻋﺔ ﺣﻀﺮت ﺧَﻴﺮاﻻﻧﺎم ﺻﻠﻲ اﷲ ﻋﻠﻴﻪ
و آﻟﻪ و ﺳﻠﻢ ﻧﺪاﺷﺘﻪ ﺑﺎﺷﺪ و ﻣﻌﻴﻦ اﺳﺖ ﻛﻪ ﺗﺸﺨﻴﺺ ﻣﺨﺎﻟﻔﺖ ﻗﻮاﻧﻴﻦ ﻣﻮﺿﻮﻋﻪ ﺑﺎ ﻗﻮاﻋﺪ اﺳﻼﻣﻴﻪ ﺑﺮﻋﻬﺪة ﻋﻠﻤﺎي اﻋﻼم اَدام
اﷲُ ﺑﺮﻛﺎت وﺟﻮدﻫﻢ ﺑﻮده و ﻫﺴﺖ ،ﻟﻬﺬا رﺳﻤﺎً ﻣﻘﺮر اﺳﺖ در ﻫﺮ ﻋﺼﺮي از اﻋﺼﺎر ﻫﻴﺌﺘﻲ ﻛﻪ ﻛﻤﺘﺮ از ﭘﻨﺞ ﻧﻔﺮ ﻧﺒﺎﺷﺪ از
ﻣﺠﺘﻬﺪﻳﻦ و ﻓﻘﻬﺎي ﻣﺘﺪﻳﻨﻴﻦ ﻛﻪ ﻣﻄﻠّﻊ از ﻣﻘﺘﻀﻴﺎت زﻣﺎن ﻫﻢ ﺑﺎﺷﻨﺪ ،ﺑﻪ اﻳﻦ ﻃﺮﻳﻖ ﻛﻪ ﻋﻠﻤﺎي اﻋﻼم و ﺣﺠﺞ اﺳﻼم ﻣﺮﺟﻊ
ﺗﻘﻠﻴﺪ ﺷﻴﻌﻪ ،اﺳﺎﻣﻲ ﺑﻴﺴﺖ ﻧﻔﺮ از ﻋﻠﻤﺎ ﻛﻪ داراي ﺻﻔﺎت ﻣﺬﻛﻮره ﺑﺎﺷﻨﺪ ﻣﻌﺮﻓﻲ ﺑﻪ ﻣﺠﻠﺲ ﺷﻮراي ﻣﻠﻲ ﺑﻨﻤﺎﻳﻨﺪ ،ﭘﻨﺞ ﻧﻔﺮ از
آن ﻫﺎ را ﻳﺎ ﺑﻴﺸﺘﺮ ﺑﻪ ﻣﻘﺘﻀﺎي ﻋﺼﺮ ،اﻋﻀﺎي ﻣﺠﻠﺲ ﺷﻮراي ﻣﻠﻲ ﺑﺎﻻﺗﻔﺎق ﻳﺎ ﺑﻪ ﺣﻜﻢ ﻗﺮﻋﻪ ﺗﻌﻴﻴﻦ ﻧﻤﻮده ﺑﻪ ﺳﻤﺖ ﻋﻀﻮﻳﺖ
ﺑﺸﻨﺎﺳﻨﺪ ﺗﺎ ﻣﻮادي ﻛﻪ در ﻣﺠﻠﺴﻴﻦ ﻋﻨﻮان ﻣﻲ ﺷﻮد ،ﺑﻪ دﻗﺖ ﻣﺬاﻛﺮه و ﻏﻮررﺳﻲ ﻧﻤﻮده ﻫﺮﻳﻚ از آن ﻣﻮاد ﻣﻌﻨﻮﻧﻪ ﻛﻪ
ﻣﺨﺎﻟﻔﺖ ﺑﺎ ﻗﻮاﻋﺪ ﻣﻘﺪﺳﺔ اﺳﻼم داﺷﺘﻪ ﺑﺎﺷﺪ ﻃﺮح و رد ﻧﻤﺎﻳﻨﺪ ﻛﻪ ﻋﻨﻮان ﻗﺎﻧﻮﻧﻴﺖ ﭘﻴﺪا ﻧﻜﻨﺪ و رأي اﻳﻦ ﻫﻴﺌﺖ ﻋﻠﻤﺎ در اﻳﻦ
ﺑﺎب ﻣﻄﺎع و ﻣﺘَﺒﻊ ﺧﻮاﻫﺪ ﺑﻮد و اﻳﻦ ﻣﺎده ﺗﺎ زﻣﺎن ﻇﻬﻮر ﺣﻀﺮت ﺣﺠﺖ ﻋﺼﺮ ﻋﺠﻞ اﷲ ﻓﺮﺟﻪ ﺗﻐﻴﻴﺮ ﭘﺬﻳﺮ ﻧﺨﻮاﻫﺪ ﺑﻮد.
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 اﺻﻞ ﺷﺸﻢ :ﺟﺎن و ﻣﺎل اﺗﺒﺎع ﺧﺎرﺟﻪ ﻣﻘﻴﻤﻴﻦ ﺧﺎك اﻳﺮان ﻣﺄﻣﻮن و ﻣﺤﻔﻮظ اﺳﺖ ،ﻣﮕﺮ در ﻣﻮاردي ﻛﻪ ﻗﻮاﻧﻴﻦ ﻣﻤﻠﻜﺘﻲاﺳﺘﺜﻨﺎ ﻣﻲ ﻛﻨﺪ.
 اﺻﻞ ﻫﻔﺘﻢ :اﺳﺎس ﻣﺸﺮوﻃﻴﺖ ﺟﺰء و ﻛﻼً ﺗﻌﻄﻴﻞ ﺑﺮدار ﻧﻴﺴﺖ.ﺣﻘﻮق ﻣﻠﺖ اﻳﺮان
 اﺻﻞ ﻫﺸﺘﻢ :اﻫﺎﻟﻲ ﻣﻤﻠﻜﺖ اﻳﺮان در ﻣﻘﺎﺑﻞ ﻗﺎﻧﻮن دوﻟﺘﻲ ﻣﺘﺴﺎوي اﻟﺤﻘﻮق ﺧﻮاﻫﻨﺪ ﺑﻮد. اﺻﻞ ﻧﻬﻢ :اﻓﺮاد ﻣﺮدم از ﺣﻴﺚ ﺟﺎن و ﻣﺎل و ﻣﺴﻜﻦ و ﺷﺮف ﻣﺤﻔﻮظ و ﻣﺼﻮن از ﻫﺮ ﻧﻮع ﺗﻌﺮض ﻫﺴﺘﻨﺪ و ﻣﺘﻌﺮضاﺣﺪي ﻧﻤﻲ ﺗﻮان ﺷﺪ ﻣﮕﺮ ﺑﻪ ﺣﻜﻢ و ﺗﺮﺗﻴﺒﻲ ﻛﻪ ﻗﻮاﻧﻴﻦ ﻣﻤﻠﻜﺖ ﺗﻌﻴﻴﻦ ﻣﻲ ﻧﻤﺎﻳﺪ.
 اﺻﻞ دﻫﻢ :ﻏﻴﺮ از ﻣﻮاﻗﻊ ارﺗﻜﺎب ﺟﻨﺠﻪ و ﺟﻨﺎﻳﺎت و ﺗﻘﺼﻴﺮات ﻋﻤﺪه ﻫﻴﭻ ﻛﺲ را ﻧﻤﻲ ﺗﻮان ﻓﻮراً دﺳﺘﮕﻴﺮ ﻧﻤﻮد ﻣﮕﺮ ﺑﻪﺣﻜﻢ ﻛﺘﺒﻲ رﺋﻴﺲ ﻣﺤﻜﻤﻪ ﻋﺪﻟﻴﻪ ﺑﺮﻃﺒﻖ ﻗﺎﻧﻮن ،و در آن ﺻﻮرت ﻧﻴﺰ ﺑﺎﻳﺪ ﮔﻨﺎه ﻣﻘﺼﺮ ﻓﻮراً ﻳﺎ ﻣﻨﺘﻬﻲ در ﻇﺮف ﺑﻴﺴﺖ و ﭼﻬﺎر
ﺳﺎﻋﺖ ﺑﻪ او اﻋﻼم و اﺷﻌﺎر ﺷﻮد.
 اﺻﻞ دوازدﻫﻢ :ﺣﻜﻢ و اﺟﺮاي ﻫﻴﭻ ﻣﺠﺎزاﺗﻲ ﻧﻤﻲ ﺷﻮد ﻣﮕﺮ ﺑﻪ ﻣﻮﺟﺐ ﻗﺎﻧﻮن. اﺻﻞ ﺳﻴﺰدﻫﻢ :ﻣﻨﺰل و ﺧﺎﻧﺔ ﻫﺮﻛﺲ در ﺣﻔﻆ و اﻣﺎن اﺳﺖ .در ﻫﻴﭻ ﻣﺴﻜﻨﻲ ﻗﻬﺮاً ﻧﻤﻲ ﺗﻮان داﺧﻞ ﺷﺪ ﻣﮕﺮ ﺑﻪ ﺣﻜﻢ وﺗﺮﺗﻴﺒﻲ ﻛﻪ ﻗﺎﻧﻮن ﻣﻘﺮر ﻧﻤﻮده.
 اﺻﻞ ﭼﻬﺎردﻫﻢ :ﻫﻴﭻ ﻳﻚ از اﻳﺮاﻧﻴﺎن را ﻧﻤﻲ ﺗﻮان ﻧﻔﻲ ﺑﻠﺪ ﻳﺎ ﻣﻨﻊ از اﻗﺎﻣﺖ در ﻣﺤﻠﻲ ﻳﺎ ﻣﺠﺒﻮر ﺑﻪ اﻗﺎﻣﺖ ﻣﺤﻞ ﻣﻌﻴﻨﻲﻧﻤﻮد ،ﻣﮕﺮ در ﻣﻮاردي ﻛﻪ ﻗﺎﻧﻮن ﺗﺼﺮﻳﺢ ﻣﻲ ﻛﻨﺪ.
 اﺻﻞ ﭘﺎﻧﺰدﻫﻢ :ﻫﻴﭻ ﻣﻠﻜﻲ را از ﺗﺼﺮف ﺻﺎﺣﺐ ﻣﻠﻚ ﻧﻤﻲ ﺗﻮان ﺑﻴﺮون ﻛﺮد ،ﻣﮕﺮ ﺑﺎ ﻣﺠﻮز ﺷﺮﻋﻲ و آن ﻧﻴﺰ ﭘﺲ از ﺗﻌﻴﻴﻦو ﺗﺄدﻳﻪ ﻗﻴﻤﺖ ﻋﺎدﻟﻪ اﺳﺖ.
 اﺻﻞ ﻫﻔﺪﻫﻢ :ﺳﻠﺐ ﺗﺴﻠﻂ ﻣﻼﻛﻴﻦ و ﻣﺘﺼﺮﻓﻴﻦ از اﻣﻼك و اﻣﻮال ﻣﺘﺼﺮﻓﻪ ي اﻳﺸﺎن ﺑﻪ ﻫﺮ ﻋﻨﻮان ﻛﻪ ﺑﺎﺷﺪ ﻣﻤﻨﻮع اﺳﺖﻣﮕﺮ ﺑﻪ ﺣﻜﻢ ﻗﺎﻧﻮن.
 اﺻﻞ ﻫﻴﺠﺪﻫﻢ :ﺗﺤﺼﻴﻞ و ﺗﻌﻠﻴﻢ ﻋﻠﻮم و ﻣﻌﺎرف و ﺻﻨﺎﻳﻊ آزاد اﺳﺖ ،ﻣﮕﺮ آﻧﭽﻪ ﺷﺮﻋﺎً ﻣﻤﻨﻮع ﺑﺎﺷﺪ. اﺻﻞ ﺑﻴﺴﺘﻢ :ﻋﺎﻣﻪ ﻣﻄﺒﻮﻋﺎت ﻏﻴﺮ از ﻛﺘﺐ ﺿﻼل و ﻣﻮاد ﻣﻀﺮّه ﺑﻪ دﻳﻦ ﻣﺒﻴﻦ آزاد و ﻣﻤﻴﺰي در آن ﻫﺎ ﻣﻤﻨﻮع اﺳﺖ ،وﻟﻲﻫﺮﮔﺎه ﭼﻴﺰي ﻣﺨﺎﻟﻒ ﻗﺎﻧﻮن ﻣﻄﺒﻮﻋﺎت در آن ﻫﺎ ﻣﺸﺎﻫﺪه ﺷﻮد ،ﻧﺸﺮ دﻫﻨﺪه ﻳﺎ ﻧﻮﻳﺴﻨﺪه ﺑﺮﻃﺒﻖ ﻗﺎﻧﻮن ﻣﻄﺒﻮﻋﺎت ﻣﺠﺎزات ﻣﻲ
ﺷﻮد .اﮔﺮ ﻧﻮﻳﺴﻨﺪه ﻣﻌﺮوف و ﻣﻘﻴﻢ اﻳﺮان ﺑﺎﺷﺪ ﻧﺎﺷﺮ و ﻃﺎﺑﻊ و ﻣﻮزع از ﺗَﻌﺮﱡض ﻣﺼﻮن ﻫﺴﺘﻨﺪ.
 اﺻﻞ ﺑﻴﺴﺖ و ﻳﻜﻢ :اﻧﺠﻤﻦ ﻫﺎ و اﺟﺘﻤﺎﻋﺎﺗﻲ ﻛﻪ ﻣﻮﻟﺪ ﻓﺘﻨﺔ دﻳﻨﻲ و دﻧﻴﻮي و ﻣﺨﻞّ ﺑﻪ ﻧﻈﻢ ﻧﺒﺎﺷﻨﺪ در ﺗﻤﺎم ﻣﻤﻠﻜﺖ آزاداﺳﺖ ،وﻟﻲ ﻣﺠﺘﻤﻌﻴﻦ ﺑﺎ ﺧﻮد اﺳﻠﺤﻪ ﻧﺒﺎﻳﺪ داﺷﺘﻪ ﺑﺎﺷﻨﺪ و ﺗﺮﺗﻴﺒﺎﺗﻲ را ﻛﻪ ﻗﺎﻧﻮن در اﻳﻦ ﺧﺼﻮص ﻣﻘﺮَر ﻣﻲ ﻛﻨﺪ ﺑﺎﻳﺪ ﻣﺘﺎﺑﻌﺖ
ﻧﻤﺎﻳﻨﺪ .اﺟﺘﻤﺎﻋﺎت در ﺷﻮارع و ﻣﻴﺪان ﻫﺎي ﻋﻤﻮﻣﻲ ﻫﻢ ﺑﺎﻳﺪ ﺗﺎﺑﻊ ﻗﻮاﻧﻴﻦ ﻧﻈﻤﻴﻪ ﺑﺎﺷﻨﺪ.
ﻗﻮاي ﻣﻤﻠﻜﺖ
 اﺻﻞ ﺑﻴﺴﺖ و ﺷﺸﻢ :ﻗﻮاي ﻣﻤﻠﻜﺖ ﻧﺎﺷﻲ از ﻣﻠﺖ اﺳﺖ ،ﻃﺮﻳﻘﻪ ي اﺳﺘﻌﻤﺎل آن ﻗﻮا را ﻗﺎﻧﻮن اﺳﺎﺳﻲ ﻣﻌﻴﻦ ﻣﻲ ﻧﻤﺎﻳﺪ. اﺻﻞ ﺑﻴﺴﺖ و ﻫﻔﺘﻢ :ﻗﻮاي ﻣﻤﻠﻜﺖ ﺑﻪ ﺳﻪ ﺷﻌﺒﻪ ﺗﺠﺰﻳﻪ ﻣﻲ ﺷﻮد:اول( ﻗﻮة ﻣﻘﻨﻨﻪ ﻛﻪ ﻣﺨﺼﻮص اﺳﺖ ﺑﻪ وﺿﻊ و ﺗﻬﺬﻳﺐ ﻗﻮاﻧﻴﻦ ،و اﻳﻦ ﻗﻮه ﻧﺎﺷﻲ ﻣﻲ ﺷﻮد از اﻋﻠﻴﺤﻀﺮت ﺷﺎﻫﻨﺸﺎﻫﻲ و
ﻣﺠﻠﺲ ﺷﻮراي ﻣﻠﻲ و ﻣﺠﻠﺲ ﺳﻨﺎ ،و ﻫﺮ ﻳﻚ از اﻳﻦ ﺳﻪ ﻣﻨﺸﺄ ﺣﻖ اﻧﺸﺎء ﻗﺎﻧﻮن را دارد ،وﻟﻲ اﺳﺘﻘﺮار آن ﻣﻮﻗﻮف اﺳﺖ ﺑﻪ
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ﻋﺪم ﻣﺨﺎﻟﻔﺖ ﺑﺎ ﻣﻮازﻳﻦ ﺷﺮﻋﻴﻪ و ﺗﺼﻮﻳﺐ ﻣﺠﻠﺴﻴﻦ و ﺗﻮﺷﻴﺢ ﺑﻪ ﺻﺤﻪ ي ﻫﻤﺎﻳﻮﻧﻲ ،ﻟﻜﻦ وﺿﻊ و ﺗﺼﻮﻳﺐ ﻗﻮاﻧﻴﻦ راﺟﻌﻪ ﺑﻪ
دﺧﻞ و ﺧﺮج ﻣﻤﻠﻜﺖ از ﻣﺨﺘﺼﺎت ﻣﺠﻠﺲ ﺷﻮراي ﻣﻠﻲ اﺳﺖ ،ﺷﺮح و ﺗﻔﺴﻴﺮ ﻗﻮاﻧﻴﻦ از وﻇﺎﻳﻒ ﻣﺨﺘﺼﺔ ﻣﺠﻠﺲ ﺷﻮراي
ﻣﻠﻲ اﺳﺖ.
دوﻳﻢ( ﻗﻮة ﻗﻀﺎﻳﻴﻪ و ﺣﻜﻤﻴﻪ ،ﻛﻪ ﻋﺒﺎرت اﺳﺖ از ﺗﻤﻴﺰ ﺣﻘﻮق واﻳﻦ ﻗﻮه ﻣﺨﺼﻮص اﺳﺖ ﺑﻪ ﻣﺤﺎﻛﻢ ﺷﺮﻋﻴﻪ در ﺷﺮﻋﻴﺎت و
ﺑﻪ ﻣﺤﺎﻛﻢ ﻋﺪﻟﻴﻪ در ﻋﺮﻓﻴﺎت.
ﺳﻴﻢ( ﻗﻮة اﺟﺮاﺋﻴﻪ ﻛﻪ ﻣﺨﺼﻮص ﭘﺎدﺷﺎه اﺳﺖ ،ﻳﻌﻨﻲ ﻗﻮاﻧﻴﻦ و اﺣﻜﺎم ﺑﻪ ﺗﻮﺳﻂ وزراء و ﻣﺄﻣﻮرﻳﻦ دوﻟﺖ ﺑﻪ ﻧﺎم ﻧﺎﻣﻲ
اﻋﻠﻴﺤﻀﺮت ﻫﻤﺎﻳﻮﻧﻲ اﺟﺮا ﻣﻲ ﺷﻮد ﺑﻪ ﺗﺮﺗﻴﺒﻲ ﻛﻪ ﻗﺎﻧﻮن ﻣﻌﻴﻦ ﻣﻲ ﻛﻨﺪ.
 اﺻﻞ ﺑﻴﺴﺖ و ﻫﺸﺘﻢ :ﻗﻮاي ﺛﻠﺜﺔ ﻣﺰﺑﻮره ﻫﻤﻴﺸﻪ از ﻳﻜﺪﻳﮕﺮ ﻣﻤﺘﺎز و ﻣﻨﻔﺼﻞ ﺧﻮاﻫﺪ ﺑﻮد.ﺣﻘﻮق ﺳﻠﻄﻨﺖ اﻳﺮان
 اﺻﻞ ﺳﻲ و ﭘﻨﺠﻢ :ﺳﻠﻄﻨﺖ ودﻳﻌﻪ اي اﺳﺖ ﻛﻪ ﺑﻪ ﻣﻮﻫﺒﺖ اﻟﻬﻲ از ﻃﺮف ﻣﻠﺖ ﺑﻪ ﺷﺨﺺ ﭘﺎدﺷﺎه ﻣﻔﻮض ﺷﺪه. اﺻﻞ ﺳﻲ و ﺷﺸﻢ :ﺳﻠﻄﻨﺖ ﻣﺸﺮوﻃﻪ ي اﻳﺮان در ﺷﺨﺺ اﻋﻠﻴﺤﻀﺮت ﺷﺎﻫﻨﺸﺎﻫﻲ اﻟﺴﻠﻄﺎن ﻣﺤﻤﺪﻋﻠﻲ ﺷﺎه ﻗﺎﺟﺎر ادام اﷲﺳﻠﻄﻨﺘﻪ و اﻋﻘﺎب اﻳﺸﺎن ﻧﺴﻼً ﺑﻌﺪ ﻧﺴﻞ ﺑﺮﻗﺮار ﺧﻮاﻫﺪ ﺑﻮد.
 اﺻﻞ ﭼﻬﻞ و ﭼﻬﺎرم :ﺷﺨﺺ ﭘﺎدﺷﺎه از ﻣﺴﺌﻮﻟﻴﺖ ﻣﺒﺮّا اﺳﺖ ،وزراي دوﻟﺖ در ﻫﺮﮔﻮﻧﻪ اﻣﻮر ﻣﺴﺌﻮل ﻣﺠﻠﺴﻴﻦ ﻫﺴﺘﻨﺪ. اﺻﻞ ﭼﻬﻞ و ﭘﻨﺠﻢ :ﻛﻠﻴﺔ ﻗﻮاﻧﻴﻦ و دﺳﺘﺨﻂ ﻫﺎي ﭘﺎدﺷﺎه در اﻣﻮر ﻣﻤﻠﻜﺘﻲ وﻗﺘﻲ اﺟﺮا ﻣﻲ ﺷﻮد ﻛﻪ ﺑﻪ اﻣﻀﺎي وزﻳﺮ ﻣﺴﺌﻮلرﺳﻴﺪه ﺑﺎﺷﺪ و ﻣﺴﺌﻮل ﺻﺤﺖ ﻣﺪﻟﻮل آن ﻓﺮﻣﺎن و دﺳﺘﺨﻂ ﻫﻤﺎن وزﻳﺮ اﺳﺖ.
 اﺻﻞ ﭼﻬﻞ و ﻫﻔﺘﻢ :اﻋﻄﺎي درﺟﺎت ﻧﻈﺎﻣﻲ و ﻧﺸﺎن و اﻣﺘﻴﺎزات اﻓﺘﺨﺎري ﺑﺎ ﻣﺮاﻋﺎت ﻗﺎﻧﻮن ﻣﺨﺘﺺ ﺷﺨﺺ ﭘﺎدﺷﺎه اﺳﺖ. اﺻﻞ ﭘﻨﺠﺎﻫﻢ :ﻓﺮﻣﺎﻧﻔﺮﻣﺎﻳﻲ ﻛﻞ ﻗﺸﻮن ﺑﺮّي و ﺑﺤﺮي ﺑﺎ ﺷﺨﺺ ﭘﺎدﺷﺎه اﺳﺖ. اﺻﻞ ﭘﻨﺠﺎﻫﻢ و ﻳﻜﻢ :اﻋﻼن ﺟﻨﮓ و ﻋﻘﺪ ﺻﻠﺢ ﺑﺎ ﭘﺎدﺷﺎه اﺳﺖ. اﺻﻞ ﭘﻨﺠﺎه و ﭼﻬﺎرم :ﭘﺎدﺷﺎه ﻣﻲ ﺗﻮاﻧﺪ ﻣﺠﻠﺲ ﺷﻮراي ﻣﻠﻲ و ﻣﺠﻠﺲ ﺳﻨﺎ را ﺑﻪ ﻃﻮر ﻓﻮق اﻟﻌﺎده اﻣﺮ ﺑﻪ اﻧﻌﻘﺎد ﻓﺮﻣﺎﻳﻨﺪ.راﺟﻊ ﺑﻪ وزرا
 اﺻﻞ ﭘﻨﺠﺎه و ﻫﺸﺘﻢ :ﻫﻴﭻ ﻛﺲ ﻧﻤﻲ ﺗﻮاﻧﺪ ﺑﻪ ﻣﻘﺎم وزارت ﺑﺮﺳﺪ ﻣﮕﺮ آن ﻛﻪ ﻣﺴﻠﻤﺎن و اﻳﺮاﻧﻲ اﻻﺻﻞ و ﺗﺒﻌﻪ اﻳﺮان ﺑﺎﺷﺪ. اﺻﻞ ﭘﻨﺠﺎه و ﻧﻬﻢ :ﺷﺎﻫﺰادﮔﺎن ﻃﺒﻘﻪ اول ﻳﻌﻨﻲ ﭘﺴﺮ و ﺑﺮادر و ﻋﻤﻮي ﭘﺎدﺷﺎه ﻋﺼﺮ ﻧﻤﻲ ﺗﻮاﻧﻨﺪ ﺑﻪ وزارت ﻣﻨﺘﺨﺐ ﺷﻮﻧﺪ. اﺻﻞ ﺷﺼﺖ و ﻳﻜﻢ :وزرا ﻋﻼوه ﺑﺮ اﻳﻦ ﻛﻪ ﺑﻪ ﺗﻨﻬﺎﻳﻲ ﻣﺴﺌﻮل ﻣﺸﺎﻏﻞ ﻣﺨﺘﺼﻪ ي وزارت ﺧﻮد ﻫﺴﺘﻨﺪ ،ﺑﻪ ﻫﻴﺌﺖ اﺗﻔﺎق ﻧﻴﺰدر ﻛﻠﻴﺎت اﻣﻮر در ﻣﻘﺎﺑﻞ ﻣﺠﻠﺴﻴﻦ ﻣﺴﺌﻮل و ﺿﺎﻣﻦ اﻋﻤﺎل ﻳﻜﺪﻳﮕﺮﻧﺪ.
ﻣﺤﺎﻛﻢ
 اﺻﻞ ﻫﻔﺘﺎد و ﻳﻜﻢ :دﻳﻮان ﻋﺪاﻟﺖ ﻋﻈﻤﻲ و ﻣﺤﺎﻛﻢ ﻋﺪﻟﻴﻪ ﻣﺮﺟﻊ رﺳﻤﻲ ﺗَﻈَﻠﱡﻤﺎت ﻋﻤﻮﻣﻲ ﻫﺴﺘﻨﺪ و ﻗﻀﺎوت در اﻣﻮرﺷﺮﻋﻴﻪ ﺑﺎ ﻋﺪول ﻣﺠﺘﻬﺪﻳﻦ ﺟﺎﻣﻊ اﻟﺸﺮاﻳﻂ اﺳﺖ.
 اﺻﻞ ﻫﻔﺘﺎد و دوم :ﻣﻨﺎزﻋﺎت راﺟﻌﻪ ﺑﻪ ﺣﻘﻮق ﺳﻴﺎﺳﻴﻪ ﻣﺮﺑﻮط ﺑﻪ ﻣﺤﺎﻛﻢ ﻋﺪﻟﻴﻪ اﺳﺖ ،ﻣﮕﺮ در ﻣﻮاﻗﻌﻲ ﻛﻪ ﻗﺎﻧﻮن اﺳﺘﺜﻨﺎﻧﻤﺎﻳﺪ.
 اﺻﻞ ﻫﻔﺘﺎد و ﺳﻴﻢ :ﺗﻌﻴﻴﻦ ﻣﺤﺎﻛﻢ ﻋﺮﻓﻴﻪ ﻣﻨﻮط ﺑﻪ ﺣﻜﻢ ﻗﺎﻧﻮن اﺳﺖ و ﻛﺴﻲ ﻧﻤﻲ ﺗﻮاﻧﺪ ﺑﻪ ﻫﻴﭻ اﺳﻢ و رﺳﻢ ﻣﺤﻜﻤﻪ ايﺑﺮﺧﻼف ﻣﻘﺮرات ﻗﺎﻧﻮن ﺗﺸﻜﻴﻞ ﻧﻤﺎﻳﺪ.
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 اﺻﻞ ﻫﻔﺘﺎد و ﺷﺸﻢ :اﻧﻌﻘﺎد ﻛﻠﻴﻪ ﻣﺤﺎﻛﻤﺎت ﻋﻠﻨﻲ اﺳﺖ ،ﻣﮕﺮ آن ﻛﻪ ﻋﻠﻨﻲ ﺑﻮدن آن ﻣﺨﻞ ﻧﻈﻢ ﻳﺎ ﻣﻨﺎﻓﻲ ﻋﺼﻤﺖ ﺑﺎﺷﺪ .دراﻳﻦ ﺻﻮرت ﻟﺰوم اﺧﻔﺎ را ﻣﺤﻜﻤﻪ اﻋﻼن ﻣﻲ ﻧﻤﺎﻳﺪ.
اﺻﻞ ﻫﻔﺘﺎد و ﻧﻬﻢ :در ﻣﻮاد ﺗﻘﺼﻴﺮات ﺳﻴﺎﺳﻴﻪ و ﻣﻄﺒﻮﻋﺎت ،ﻫﻴﺌﺖ ﻣﻨﺼﻔﻴﻦ در ﻣﺤﺎﻛﻢ ﺣﺎﺿﺮ ﺧﻮاﻫﻨﺪ ﺑﻮد.
اﺻﻞ ﻫﺸﺘﺎد و دوم :ﺗﺒﺪﻳﻞ ﻣﺄﻣﻮرﻳﺖ ﺣﺎﻛﻢ ﻣﺤﻜﻤﻪ ﻋﺪﻟﻴﻪ ﻣﻤﻜﻦ ﻧﻤﻲ ﺷﻮد ﻣﮕﺮ ﺑﻪ رﺿﺎي ﺧﻮد او.
اﺻﻞ ﻫﺸﺘﺎد و ﺷﺸﻢ :در ﻫﺮ ﻛﺮﺳﻲ اﻳﺎﻟﺘﻲ ﻳﻚ ﻣﺤﻜﻤﻪ ي اﺳﺘﻴﻨﺎف ﺑﺮاي اﻣﻮر ﻋﺪﻟﻴﻪ ﻣﻘﺮر ﺧﻮاﻫﺪ ﺷﺪ ﺑﻪ ﺗﺮﺗﻴﺒﻲ ﻛﻪ در
ﻗﻮاﻧﻴﻦ ﻋﺪﻟﻴﻪ ﻣﻄﺮح اﺳﺖ.
اﺻﻞ ﻫﺸﺘﺎد و ﻫﻔﺘﻢ :ﺣﻜﻤﻴﺖ ﻣﻨﺎزﻋﻪ در ﺣﺪود ادارات و ﻣﺸﺎﻏﻞ دوﻟﺘﻲ ﺑﻪ ﻣﻮﺟﺐ ﻣﻘﺮرات ﻗﺎﻧﻮن ﺑﻪ ﻣﺤﻜﻤﻪ ي ﺗﻤﻴﺰ راﺟﻊ
اﺳﺖ.
در ﺧﺼﻮص ﻣﺎﻟﻴﻪ
 اﺻﻞ ﻧﻮد و ﭼﻬﺎرم :ﻫﻴﭻ ﻗﺴﻢ ﻣﺎﻟﻴﺎت ﺑﺮﻗﺮار ﻧﻤﻲ ﺷﻮد ﻣﮕﺮ ﺑﻪ ﺣﻜﻢ ﻗﺎﻧﻮن. اﺻﻞ ﻧﻮد و ﭘﻨﺠﻢ :ﻣﻮاردي را ﻛﻪ از دادن ﻣﺎﻟﻴﺎت ﻣﻌﺎف ﺗﻮاﻧﻨﺪ ﺷﺪ ﻗﺎﻧﻮن ﻣﺸﺨﺺ ﺧﻮاﻫﺪ ﻧﻤﻮد. اﺻﻞ ﻧﻮد و ﻫﻔﺘﻢ :در ﻣﻮارد ﻣﺎﻟﻴﺎﺗﻲ ﻫﻴﭻ ﺗﻔﺎوت و اﻣﺘﻴﺎزي ﻓﻴﻤﺎﺑﻴﻦ اﻓﺮاد ﻣﻠﺖ ﮔﺬارده ﻧﺨﻮاﻫﺪ ﺷﺪ. اﺻﻞ ﻧﻮد و ﻫﺸﺘﻢ :ﺗﺨﻔﻴﻒ و ﻣﻌﺎﻓﻴﺖ از ﻣﺎﻟﻴﺎت ﻣﻨﻮط ﺑﻪ ﻗﺎﻧﻮن ﻣﺨﺼﻮص اﺳﺖ. اﺻﻞ ﻧﻮد و ﻧﻬﻢ :ﻏﻴﺮ از ﻣﻮاﻗﻌﻲ ﻛﻪ ﻗﺎﻧﻮن ﺻﺮاﺣﺘﺎً ﻣﺴﺘﺜﻨﻲ ﻣﻲ دارد ﺑﻪ ﻫﻴﭻ ﻋﻨﻮان از اﻫﺎﻟﻲ ﭼﻴﺰي ﻣﻄﺎﻟﺒﻪ ﻧﻤﻲ ﺷﻮد ،ﻣﮕﺮﺑﻪ اﺳﻢ ﻣﺎﻟﻴﺎت ﻣﻤﻠﻜﺘﻲ و اﻳﺎﻟﺘﻲ و وﻻﻳﺘﻲ و ﺑﻠﺪي.

* ﻗﺎﻧﻮن ﻣﺠﺎزات ﻋﻤﻮﻣﻲ )(1979/1357 -1925/1304
 ﻣﺎده  :1ﻣﺠﺎزاﺗﻬﺎي ﻣﺼﺮﺣﻪ در اﻳﻦ ﻗﺎﻧﻮن از ﻧﻘﻄﻪ ﻧﻈﺮ ﺣﻔﻆ اﻧﺘﻈﺎﻣﺎت ﻣﻤﻠﻜﺘﻲ ﻣﻘﺮر و در ﻣﺤﺎﻛﻢ ﻋﺪﻟﻴﻪ ﻣﺠﺮي ﺧﻮاﻫﺪﺑﻮد و ﺟﺮﻣﻬﺎﻳﻲ ﻛﻪ ﻣﻮاﻓﻖﻣﻮازﻳﻦ اﺳﻼﻣﻲ ﺗﻌﻘﻴﺐ و ﻛﺸﻒ ﺷﻮد ﺑﺮ ﻃﺒﻖ ﺣﺪود و ﺗﻌﺰﻳﺮات ﻣﻘﺮره در ﺷﺮع ﻣﺠﺎزات
ﻣﻲﺷﻮﻧﺪ.
 ﻣﺎده ) :1اﺻﻼﺣﻴﻪ  (1972/1352ﻗﺎﻧﻮن ﻣﺠﺎزات راﺟﻊ اﺳﺖ ﺑﻪ ﺗﻌﻴﻴﻦ اﻧﻮاع ﺟﺮاﺋﻢ و ﻣﺠﺎزاﺗﻬﺎ و اﻗﺪاﻣﺎت ﺗﺄﻣﻴﻨﻲ و ﺗﺮﺑﻴﺘﻲﻛﻪ درﺑﺎره ﻣﺠﺮم اﻋﻤﺎل ﻣﻲﺷﻮد.
 ﻣﺎده  :2ﻫﻴﭻ ﻋﻤﻠﻲ را ﻧﻤﻲﺗﻮان ﺟﺮم داﻧﺴﺖ ﻣﮕﺮ آن ﭼﻪ ﻛﻪ ﺑﻪ ﻣﻮﺟﺐ ﻗﺎﻧﻮن ﺟﺮم ﺷﻨﺎﺧﺘﻪ ﺷﺪه. ﻣﺎده ) :2اﺻﻼﺣﻴﻪ  (1972/1352ﻫﺮ ﻓﻌﻞ ﻳﺎ ﺗﺮك ﻓﻌﻞ ﻛﻪ ﻣﻄﺎﺑﻖ ﻗﺎﻧﻮن ﻗﺎﺑﻞ ﻣﺠﺎزات ﻳﺎ ﻣﺴﺘﻠﺰم اﻗﺪاﻣﺎت ﺗﺄﻣﻴﻨﻲ ﻳﺎ ﺗﺮﺑﻴﺘﻲﺑﺎﺷﺪ ﺟﺮم ﻣﺤﺴﻮب اﺳﺖ و ﻫﻴﭻ اﻣﺮي را ﻧﻤﻲﺗﻮانﺟﺮم داﻧﺴﺖ ﻣﮕﺮ آﻧﻜﻪ ﺑﻪ ﻣﻮﺟﺐ ﻗﺎﻧﻮن ﺑﺮاي آن ﻣﺠﺎزات ﻳﺎ اﻗﺪاﻣﺎت
ﺗﺄﻣﻴﻨﻲ ﻳﺎ ﺗﺮﺑﻴﺘﻲ ﺗﻌﻴﻴﻦ ﺷﺪه ﺑﺎﺷﺪ.
 ﻣﺎده ) :3ﻧﺴﺨﻪ  (1972/1352ﻗﻮاﻧﻴﻦ ﺟﺰاﻳﻲ درﺑﺎره ﻛﻠﻴﻪ ﻛﺴﺎﻧﻲ ﻛﻪ در ﻗﻠﻤﺮو ﺣﺎﻛﻤﻴﺖ اﻳﺮان )اﻋﻢ از زﻣﻴﻨﻲ و درﻳﺎﻳﻲ وﻫﻮاﻳﻲ( ﻣﺮﺗﻜﺐ ﺟﺮم ﺷﻮﻧﺪ اﻋﻤﺎل ﻣﻲﮔﺮدد ﻣﮕﺮ آﻧﻜﻪﺑﻪ ﻣﻮﺟﺐ ﻗﺎﻧﻮن ﺗﺮﺗﻴﺐ دﻳﮕﺮي ﻣﻘﺮر ﺷﺪه ﺑﺎﺷﺪ.
 ﻣﺎده  :7ﺟﺮم از ﺣﻴﺚ ﺷﺪت و ﺿﻌﻒ ﻣﺠﺎزاﺗﻬﺎ ﺑﻪ ﭼﻬﺎر ﻧﻮع ﺗﻘﺴﻴﻢ ﻣﻲﺷﻮد – 1:ﺟﻨﺎﻳﺖ  - 2ﺟﻨﺤﻪ ﻣﻬﻢ  – 3ﺟﻨﺤﻪﻛﻮﭼﻚ )ﺗﻘﺼﻴﺮ(  - 4ﺧﻼف.
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 ﻣﺎده  :8ﻣﺠﺎزات ﺟﻨﺎﻳﺖ از ﻗﺮار ذﻳﻞ اﺳﺖ - 1 :اﻋﺪام - 2 .ﺣﺒﺲ ﻣﺆﺑﺪ ﺑﺎ اﻋﻤﺎل ﺷﺎﻗﻪ - 3 .ﺣﺒﺲ ﻣﻮﻗﺖ ﺑﺎ اﻋﻤﺎل ﺷﺎﻗﻪ. - 4ﺣﺒﺲ ﻣﺠﺮد - 5 .ﺗﺒﻌﻴﺪ - 6 .ﻣﺤﺮوﻣﻴﺖ از ﺣﻘﻮق اﺟﺘﻤﺎﻋﻲ.
 ﺗﺒﺼﺮه )اﺻﻼﺣﻴﻪ  :(1972/1352از ﺗﺎرﻳﺦ اﺟﺮاي اﻳﻦ ﻗﺎﻧﻮن ﻫﻴﭽﻴﻚ از ﺣﺒﺴﻬﺎي ﺟﻨﺎﻳﻲ ﺗﻮأم ﺑﺎ اﻋﻤﺎل ﺷﺎﻗﻪ ﻧﺨﻮاﻫﺪ ﺑﻮدو ﺑﻪ ﺟﺎي ﺣﺒﺴﻬﺎي ﻣﺆﺑﺪ ﻳﺎ اﺑﺪ ﻳﺎ داﺋﻢ ﺑﺎ اﻋﻤﺎل ﺷﺎﻗﻪ ﺣﺒﺲ داﺋﻢ و ﺑﻪ ﺟﺎي ﺣﺒﺲ ﻣﻮﻗﺖ ﻳﺎ ﻏﻴﺮ داﺋﻢ ﺑﺎ اﻋﻤﺎل ﺷﺎﻗﻪ ﺣﺒﺲ
ﺟﻨﺎﻳﻲ درﺟﻪ ﻳﻚ و ﺑﻪ ﺟﺎي ﺣﺒﺲ ﻣﺠﺮد ﺣﺒﺲ ﺟﻨﺎﻳﻲ درﺟﻪ دو ﺗﻌﻴﻴﻦ ﻣﻲﺷﻮد.
 ﻣﺎده  :9ﻣﺠﺎزات ﺟﻨﺤﻪ ﻣﻬﻢ از ﻗﺮار ذﻳﻞ اﺳﺖ - 1 :ﺣﺒﺲ ﺗﺄدﻳﺒﻲ ﺑﻴﺶ از ﻳﻚ ﻣﺎه - 2 .اﻗﺎﻣﺖ اﺟﺒﺎري در ﻧﻘﻄﻪ ﻳﺎ ﻧﻘﺎطﻣﻌﻴﻦ ﻳﺎ ﻣﻤﻨﻮﻋﻴﺖ از اﻗﺎﻣﺖ در ﻧﻘﻄﻪ ﻳﺎ ﻧﻘﺎط ﻣﻌﻴﻦ - 3 .ﻣﺤﺮوﻣﻴﺖ از ﺑﻌﻀﻲ ﺣﻘﻮق اﺟﺘﻤﺎﻋﻲ - 4 .ﻏﺮاﻣﺖ در ﺻﻮرﺗﻲ ﻛﻪ
ﻣﺠﺎزات اﺻﻠﻲ ﺑﺎﺷﺪ.
 ﻣﺎده  :46در ﺣﻖ ﻣﺮداﻧﻲ ﻛﻪ ﻋﻤﺮ آﻧﻬﺎ ﻣﺘﺠﺎوز از ﺷﺼﺖ ﺳﺎل اﺳﺖ و ﻫﻤﭽﻨﻴﻦ ﻛﻠﻴﻪ زﻧﻬﺎ ﺣﺒﺲ ﺑﺎ اﻋﻤﺎل ﺷﺎﻗﻪ و ﺣﻜﻢاﻋﺪام ﺟﺎري ﻧﻤﻲﺷﻮد وﻣﺠﺎزات آﻧﻬﺎ ﺑﻪ ﺣﺒﺲ ﻣﺠﺮد ﺗﺒﺪﻳﻞ ﺧﻮاﻫﺪ ﺷﺪ ﻣﮕﺮ اﻳﻦ ﻛﻪ ﺣﻜﻢ ﺑﺮاي ارﺗﻜﺎب ﻗﺘﻞ ﻋﻤﺪي ﺻﺎدر
ﺷﻮد.
 ﻣﺎده  :61ﻫﺮ ﻛﺲ ﺑﺎ دول ﺧﺎرﺟﻪ ﻳﺎ ﻣﺄﻣﻮرﻳﻦ آﻧﻬﺎ در اﺳﺒﺎب ﭼﻴﻨﻲ داﺧﻞ ﺷﻮد ﻛﻪ آﻧﻬﺎ را ﺑﻪ ﺧﺼﻮﻣﺖ ﻳﺎ ﺟﻨﮓ ﺑﺎ دوﻟﺖاﻳﺮان وادار ﻛﻨﺪ ﻳﺎ اﺳﺒﺎبﻋﺪاوت و ﺟﻨﮓ آﻧﻬﺎ را ﺑﻪ ﻫﺮ ﻧﺤﻮ دﺳﻴﺴﻪ و وﺳﻴﻠﻪ ﻓﺮاﻫﻢ ﻛﻨﺪ ﻣﺤﻜﻮم ﺑﻪ اﻋﺪام ﻣﻲﺷﻮد در
ﺻﻮرﺗﻲ ﻛﻪ اﻗﺪاﻣﺎت ﻣﺬﻛﻮره ﻣﺆﺛﺮ واﻗﻊ ﻧﺸﻮد ﻣﺠﺎزات ﻣﺮﺗﻜﺐ از ﻫﻔﺖ ﺗﺎ ﭘﺎﻧﺰده ﺳﺎل ﺣﺒﺲ ﺑﺎ اﻋﻤﺎل ﺷﺎﻗﻪ اﺳﺖ.
 ﻣﺎده  :82ﻫﺮ ﻳﻚ از وزراء و اﻋﻀﺎء ﭘﺎرﻟﻤﺎن و ﺻﺎﺣﺐﻣﻨﺼﺒﺎن و ﻣﺄﻣﻮرﻳﻦ دوﻟﺘﻲ ﻛﻪ ﺑﺮ ﺿﺪ ﺣﻜﻮﻣﺖ ﻣﻠﻲ ﻗﻴﺎم ﻧﻤﺎﻳﺪ ﻳﺎﺣﻜﻢ ﻗﻴﺎم را ﺑﺪﻫﺪ ﻣﺤﻜﻮم ﺑﻪاﻋﺪام اﺳﺖ.
 ﻣﺎده  :170ﻣﺠﺎزات ﻣﺮﺗﻜﺐ ﻗﺘﻞ ﻋﻤﺪي اﻋﺪام اﺳﺖ ﻣﮕﺮ در ﻣﻮاردي ﻛﻪ ﻗﺎﻧﻮﻧﺎً اﺳﺘﺜﻨﺎ ﺷﺪه ﺑﺎﺷﺪ. ﻣﺎده  :179ﻫﺮ ﮔﺎه ﺷﻮﻫﺮي زن ﺧﻮد را ﺑﺎ ﻣﺮد اﺟﻨﺒﻲ در ﻳﻚ ﻓﺮاش ﻳﺎ در ﺣﺎﻟﻲ ﻛﻪ ﺑﻪ ﻣﻨﺰﻟﻪ وﺟﻮد در ﻳﻚ ﻓﺮاش اﺳﺖﻣﺸﺎﻫﺪه ﻛﻨﺪ و ﻣﺮﺗﻜﺐ ﻗﺘﻞ ﻳﺎﺟﺮح ﻳﺎ ﺿﺮب ﻳﻜﻲ از آﻧﻬﺎ ﻳﺎ ﻫﺮ دو ﺷﻮد ﻣﻌﺎف از ﻣﺠﺎزات اﺳﺖ.
 ﻣﺎده  :207اﻟﻒ  -ﻫﺮ ﻛﺲ ﺑﻪ ﻋﻨﻒ ﻳﺎ ﺗﻬﺪﻳﺪ ﻫﺘﻚ ﻧﺎﻣﻮس زﻧﻲ را ﺑﻨﻤﺎﻳﺪ ﺑﻪ ﺣﺒﺲ ﺑﺎ اﻋﻤﺎل ﺷﺎﻗﻪ از ﺳﻪ ﺗﺎ ده ﺳﺎلﻣﺤﻜﻮم ﺧﻮاﻫﺪ ﺷﺪ و ﻫﻤﻴﻦ ﻣﺠﺎزات ﻣﻘﺮر اﺳﺖ درﺑﺎره ﻛﺴﻲ ﻛﻪ ﻣﺮﺗﻜﺐ ﻟﻮاط ﺷﻮد .در ﺻﻮرت وﺟﻮد ﻳﻜﻲ از ﻋﻠﻞ
ﻣﺸﺪده ذﻳﻞ ﻣﺮﺗﻜﺐ ﺑﻪ ﺣﺪاﻛﺜﺮ ﻣﺠﺎزات ﻣﺰﺑﻮر ﻣﺤﻜﻮم ﻣﻲﺷﻮد:
 - 1ﻫﺮ ﮔﺎه ﻣﺮﺗﻜﺐ ﻣﻌﻠﻢ ﻳﺎ ﻣﺴﺘﺨﺪم ﻣﺠﻨﻲﻋﻠﻴﻪ ﻳﺎ ﻣﺴﺘﺨﺪم ﻛﺴﻲ ﺑﺎﺷﺪ ﻛﻪ ﻧﺴﺒﺖ ﺑﻪ ﻣﺠﻨﻲﻋﻠﻴﻪ ﺳﻤﺖ ﺻﺎﺣﺐ اﺧﺘﻴﺎري
دارد ﻳﺎ ﻛﺴﻲ ﺑﺎﺷﺪ ﻛﻪﻣﺠﻨﻲﻋﻠﻴﻪ در ﺗﺤﺖ اﺧﺘﻴﺎر ﻳﺎ ﻧﻔﻮذ او واﻗﻊ ﺷﺪه.
 - 2اﮔﺮ ﻣﺠﻨﻲﻋﻠﻴﻪ ﻛﻤﺘﺮ از  18ﺳﺎل ﺗﻤﺎم داﺷﺘﻪ ﺑﺎﺷﺪ.
 - 3اﮔﺮ ﻣﺠﻨﻲﻋﻠﻴﻪ زن ﺷﻮﻫﺮدار ﺑﺎﺷﺪ.
 - 4اﮔﺮ ﻣﺠﻨﻲﻋﻠﻴﻪ دﺧﺘﺮ ﺑﺎﻛﺮه ﺑﻮده ﺑﺎﺷﺪ.
 - 5اﮔﺮ ﻣﺠﻨﻲﻋﻠﻴﻪ ﺑﻪ واﺳﻄﻪ ﺿﻌﻒ ﻗﻮاي دﻣﺎﻏﻲ ﻳﺎ ﺑﺪﻧﻲ ﻗﺎدر ﺑﻪ ﻣﻘﺎوﻣﺖ ﻧﺒﻮده ﺑﺎﺷﺪ.
 - 6اﮔﺮ ﻣﺮﺗﻜﺐ ﻣﺮد ﻣﺘﺄﻫﻞ ﺑﺎﺷﺪ.
 - 7در ﻣﻮرد ﻟﻮاط ﻫﺮ ﮔﺎه ﺑﻪ ﻋﻨﻒ ﻳﺎ ﺗﻬﺪﻳﺪ ﺑﺎﺷﺪ.
 ﻣﺎده  :222ﻫﺮ ﮔﺎه ﺳﺮﻗﺖ ﺟﺎﻣﻊ ﺗﻤﺎم ﺷﺮاﻳﻂ ﻣﻘﺮره در ﺷﺮع ﻧﺒﻮده وﻟﻲ ﻣﻘﺮون ﺑﻪ ﺗﻤﺎم ﭘﻨﺞ ﺷﺮط ذﻳﻞ ﺑﺎﺷﺪ ﺟﺰايﻣﺮﺗﻜﺐ ﺣﺒﺲ داﺋﻢ ﺑﺎ اﻋﻤﺎل ﺷﺎﻗﻪاﺳﺖ - 1 :ﺳﺮﻗﺖ در ﺷﺐ واﻗﻊ ﺷﺪه  - 2ﺳﺎرﻗﻴﻦ دو ﻧﻔﺮ ﻳﺎ ﺑﻴﺸﺘﺮ ﺑﺎﺷﻨﺪ - 3 .ﻳﻚ ﻳﺎ

233

ﭼﻨﺪ ﻧﻔﺮ از آﻧﻬﺎ ﺣﺎﻣﻞ ﺳﻼح ﻇﺎﻫﺮ ﻳﺎ ﻣﺨﻔﻲ ﺑﺎﺷﺪ - 4 .از دﻳﻮار ﺑﺎﻻ رﻓﺘﻪ ﻳﺎ ﺟﺮز را ﺷﻜﺴﺘﻪ ﻳﺎ ﻛﻠﻴﺪ ﺳﺎﺧﺘﮕﻲ ﺑﻪ ﻛﺎر ﺑﺮده ﻳﺎ
اﻳﻦ ﻛﻪ ﻋﻨﻮان ﻳﺎ ﻟﺒﺎس ﻣﺴﺘﺨﺪم دوﻟﺖ را اﺧﺘﻴﺎر ﻛﺮده ﻳﺎ ﺑﺮ ﺧﻼف ﺣﻘﻴﻘﺖ ﺧﻮدرا ﻣﺄﻣﻮر دوﻟﺘﻲ ﻗﻠﻤﺪاد ﻛﺮده و ﻳﺎ در ﺟﺎﻳﻲ
ﻛﻪ ﻣﺤﻞ ﺳﻜﻨﻲ ﻳﺎ ﻣﻬﻴﺎ ﺑﺮاي ﺳﻜﻨﻲ ﻳﺎ ﺗﻮاﺑﻊ آن اﺳﺖ ﺳﺮﻗﺖ ﻛﺮده ﺑﺎﺷﺪ - 5 .در ﺿﻤﻦ ﺳﺮﻗﺖ ﻛﺴﻲ را آزار ﻳﺎ ﺗﻬﺪﻳﺪ ﻛﺮده
ﺑﺎﺷﺪ.

* ﻗﺎﻧﻮن ﻣﺪﻧﻲ )(1979/1357 -1928/1307
 ﻣﺎده  - 1ﻗﻮاﻧﻴﻦ ﺑﺎﻳﺪ در ﻇﺮف ﺳﻪ روز از ﺗﺎرﻳﺦ ﺗﻮﺷﻴﺢ ﺑﻪ ﺻﺤﻪ ﻣﻠﻮﻛﺎﻧﻪ ﻣﻨﺘﺸﺮ ﺷﻮد. ﻣﺎده  - 3اﻧﺘﺸﺎر ﻗﻮاﻧﻴﻦ ﺑﺎﻳﺪ در روزﻧﺎﻣﻪ رﺳﻤﻲ ﺑﻪ ﻋﻤﻞ آﻳﺪ. ﻣﺎده  :5ﻛﻠﻴﻪ ﺳﻜﻨﺔ اﻳﺮان اﻋﻢ از اﺗﺒﺎع داﺧﻠﻪ و ﺧﺎرﺟﻪ ﻣﻄﻴﻊ ﻗﻮاﻧﻴﻦ اﻳﺮان ﺧﻮاﻫﻨﺪ ﺑﻮد ﻣﮕﺮ در ﻣﻮاردي ﻛﻪ ﻗﺎﻧﻮن اﺳﺘﺜﻨﺎءﻛﺮده ﺑﺎﺷﺪ.
 ﻣﺎده  :6ﻗﻮاﻧﻴﻦ ﻣﺮﺑﻮط ﺑﺎﺣﻮال ﺷﺨﺼﻴﻪ از ﻗﺒﻴﻞ ﻧﻜﺎح و ﻃﻼق و اﻫﻠﻴﺖ اﺷﺨﺎص و ارث در ﻣﻮرد ﻛﻠﻴﻪ اﺗﺒﺎع اﻳﺮان وﻟﻮاﻳﻨﻜﻪ ﻣﻘﻴﻢ در ﺧﺎرﺟﻪ ﺑﺎﺷﻨﺪ ﻣﺠﺮي ﺧﻮاﻫﺪ ﺑﻮد.
 ﻗﺎﻧﻮن اﺟﺎزه رﻋﺎﻳﺖ اﺣﻮال ﺷﺨﺼﻴﻪ اﻳﺮاﻧﻴﺎن ﻏﻴﺮﺷﻴﻌﻪ در ﻣﺤﺎﻛﻢ )ﻣﺼﻮب  10ﻣﺮداد ﻣﺎه (1933/1312ﻣﺎده واﺣﺪه – ﻧﺴﺒﺖ ﺑﻪ اﺣﻮال ﺷﺨﺼﻴﻪ و ﺣﻘﻮق ارﺛﻴﻪ و وﺻﻴﺖ اﻳﺮاﻧﻴﺎن ﻏﻴﺮﺷﻴﻌﻪ ﻛﻪ ﻣﺬﻫﺐ آﻧﺎن ﺑﻪ رﺳﻤﻴﺖ ﺷﻨﺎﺧﺘﻪ
ﺷﺪه ﻣﺤﺎﻛﻢ ﺑﺎﻳﺪ ﻗﻮاﻋﺪ و ﻋﺎدات ﻣﺴﻠﻤﻪ ﻣﺘﺪاوﻟﻪ در ﻣﺬﻫﺐ آﻧﺎن را ﺟﺰ در ﻣﻮاردي ﻛﻪ ﻣﻘﺮرات ﻗﺎﻧﻮن راﺟﻊ ﺑﻪ اﻧﺘﻈﺎﻣﺎت
ﻋﻤﻮﻣﻲ ﺑﺎﺷﺪ ﺑﻪ ﻃﺮﻳﻖ ذﻳﻞ رﻋﺎﻳﺖ ﻧﻤﺎﻳﻨﺪ:
 -1در ﻣﺴﺎﺋﻞ ﻣﺮﺑﻮط ﺑﻪ ﻧﻜﺎح و ﻃﻼق :ﻋﺎدات و ﻗﻮاﻋﺪ ﻣﺴﻠﻤﻪ ﻣﺘﺪاوﻟﻪ در ﻣﺬﻫﺒﻲ ﻛﻪ ﺷﻮﻫﺮ ﭘﻴﺮو آن اﺳﺖ.
 -2در ﻣﺴﺎﺋﻞ ﻣﺮﺑﻮط ﺑﻪ ارث و وﺻﻴﺖ :ﻋﺎدات و ﻗﻮاﻋﺪ ﻣﺴﻠﻤﻪ ﻣﺘﺪاوﻟﻪ در ﻣﺬﻫﺐ ﻣﺘﻮﻓﻲ.
 -3در ﻣﺴﺎﺋﻞ ﻣﺮﺑﻮط ﺑﻪ ﻓﺮزﻧﺪ ﺧﻮاﻧﺪﮔﻲ :ﻋﺎدات و ﻗﻮاﻋﺪ ﻣﺴﻠﻤﻪ ﻣﺘﺪاوﻟﻪ در ﻣﺬﻫﺒﻲ ﻛﻪ ﭘﺪرﺧﻮاﻧﺪه ﻳﺎ ﻣﺎدرﺧﻮاﻧﺪه ﭘﻴﺮو آن
اﺳﺖ.
 ﻣﺎده  :880ﻗﺘﻞ از ﻣﻮاﻧﻊ ارث اﺳﺖ ،ﺑﻨﺎﺑﺮاﻳﻦ ﻛﺴﻲ ﻛﻪ ﻣﻮرث ﺧﻮد را ﻋﻤﺪاً ﺑﻜﺸﺪ از ارث او ﻣﻤﻨﻮع ﻣﻲﺷﻮد اﻋﻢ از اﻳﻦﻛﻪ ﻗﺘﻞ ﺑﺎﻟﻤﺒﺎﺷﺮه ﺑﺎﺷﺪ ﻳﺎﺑﺎﻟﺘﺴﺒﻴﺐ و ﻣﻨﻔﺮداً ﺑﺎﺷﺪ ﻳﺎ ﺑﻪ ﺷﺮﻛﺖ دﻳﮕﺮي.
ﻣﺎده  :881در ﺻﻮرﺗﻲ ﻛﻪ ﻗﺘﻞ ﻣﻮرث ﻏﻴﺮ ﻋﻤﺪي ﻳﺎ ﺑﻪ ﺣﻜﻢ ﻗﺎﻧﻮن ﻳﺎ ﺑﺮاي دﻓﺎع ﺑﺎﺷﺪ ﻣﻔﺎد ﻣﺎده ﻓﻮق ﻣﺠﺮي ﻧﺨﻮاﻫﺪ ﺑﻮد.
 ﻣﺎده  :961ﺟﺰ در ﻣﻮارد ذﻳﻞ اﺗﺒﺎع ﺧﺎرﺟﻪ ﻧﻴﺰ از ﺣﻘﻮق ﻣﺪﻧﻲ ﻣﺘﻤﺘﻊ ﺧﻮاﻫﻨﺪ ﺑﻮد: - 1در ﻣﻮرد ﺣﻘﻮﻗﻲ ﻛﻪ ﻗﺎﻧﻮن آن را ﺻﺮاﺣﺘﺎً ﻣﻨﺤﺼﺮ ﺑﻪ اﺗﺒﺎع اﻳﺮان ﻧﻤﻮده و ﻳﺎ آن را ﺻﺮاﺣﺘﺎً از اﺗﺒﺎع ﺧﺎرﺟﻪ ﺳﻠﺐ ﻛﺮده
اﺳﺖ.
 - 2در ﻣﻮرد ﺣﻘﻮق ﻣﺮﺑﻮط ﺑﻪ اﺣﻮال ﺷﺨﺼﻲ ﻛﻪ ﻗﺎﻧﻮن دوﻟﺖ ﻣﺘﺒﻮع ﺗﺒﻌﻪ ﺧﺎرﺟﻪ آن را ﻗﺒﻮل ﻧﻜﺮده.
 - 3در ﻣﻮرد ﺣﻘﻮق ﻣﺨﺼﻮﺻﻪ ﻛﻪ ﺻﺮﻓﺎً از ﻧﻘﻄﻪ ﻧﻈﺮ ﺟﺎﻣﻌﻪ اﻳﺮاﻧﻲ اﻳﺠﺎد ﺷﺪه ﺑﺎﺷﺪ.
 ﻣﺎده  :970ﻣﺄﻣﻮرﻳﻦ ﺳﻴﺎﺳﻲ ﻳﺎ ﻗﻨﺴﻮﻟﻲ دول ﺧﺎرﺟﻪ در اﻳﺮان وﻗﺘﻲ ﻣﻲﺗﻮاﻧﻨﺪ ﺑﻪ اﺟﺮاي ﻋﻘﺪ ﻧﻜﺎح ﻣﺒﺎدرت ﻧﻤﺎﻳﻨﺪ ﻛﻪﻃﺮﻓﻴﻦ ﻋﻘﺪ ﻫﺮ دو ﺗﺒﻌﻪ دوﻟﺖﻣﺘﺒﻮع آﻧﻬﺎ ﺑﻮده و ﻗﻮاﻧﻴﻦ دوﻟﺖ ﻣﺰﺑﻮر ﻧﻴﺰ اﻳﻦ اﺟﺎزه را ﺑﻪ آﻧﻬﺎ داده ﺑﺎﺷﺪ  -در ﻫﺮ ﺣﺎل ﻧﻜﺎح
ﺑﺎﻳﺪ در دﻓﺎﺗﺮ ﺳﺠﻞ اﺣﻮال ﺛﺒﺖ ﺷﻮد.
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 ﻣﺎده  :974ﻣﻘﺮرات ﻣﺎده  7و ﻣﻮاد  962ﺗﺎ  974اﻳﻦ ﻗﺎﻧﻮن ﺗﺎ ﺣﺪي ﺑﻪ ﻣﻮﻗﻊ اﺟﺮاء ﮔﺬارده ﻣﻲﺷﻮد ﻛﻪ ﻣﺨﺎﻟﻒ ﻋﻬﻮدﺑﻴﻦاﻟﻤﻠﻠﻲ ﻛﻪ دوﻟﺖ اﻳﺮان آن رااﻣﻀﺎء ﻛﺮده و ﻳﺎ ﻣﺨﺎﻟﻒ ﺑﺎ ﻗﻮاﻧﻴﻦ ﻣﺨﺼﻮﺻﻪ ﻧﺒﺎﺷﺪ.
 ﻣﺎده  :975ﻣﺤﻜﻤﻪ ﻧﻤﻲﺗﻮاﻧﺪ ﻗﻮاﻧﻴﻦ ﺧﺎرﺟﻲ و ﻳﺎ ﻗﺮاردادﻫﺎي ﺧﺼﻮﺻﻲ را ﻛﻪ ﺑﺮ ﺧﻼف اﺧﻼق ﺣﺴﻨﻪ ﺑﻮده و ﻳﺎ ﺑﻪواﺳﻄﻪ ﺟﺮﻳﺤﻪدار ﻛﺮدناﺣﺴﺎﺳﺎت ﺟﺎﻣﻌﻪ ﻳﺎ ﺑﻪ ﻋﻠﺖ دﻳﮕﺮ ﻣﺨﺎﻟﻒ ﺑﺎ ﻧﻈﻢ ﻋﻤﻮﻣﻲ ﻣﺤﺴﻮب ﻣﻲﺷﻮد ﺑﻪ ﻣﻮﻗﻊ اﺟﺮاء ﮔﺬارد
اﮔﺮ ﭼﻪ اﺟﺮاء ﻗﻮاﻧﻴﻦ ﻣﺰﺑﻮر اﺻﻮﻻً ﻣﺠﺎز ﺑﺎﺷﺪ.
 ﻣﺎده  :1059ﻧﻜﺎح ﻣﺴﻠﻤﻪ ﺑﺎ ﻏﻴﺮ ﻣﺴﻠﻢ ﺟﺎﻳﺰ ﻧﻴﺴﺖ. ﻣﺎده  :1060ازدواج زن اﻳﺮاﻧﻲ ﺑﺎ ﺗﺒﻌﻪ ﺧﺎرﺟﻪ در ﻣﻮاردي ﻫﻢ ﻛﻪ ﻣﺎﻧﻊ ﻗﺎﻧﻮﻧﻲ ﻧﺪارد ﻣﻮﻛﻮل ﺑﻪ اﺟﺎزه ﻣﺨﺼﻮص از ﻃﺮفدوﻟﺖ اﺳﺖ.
 ﻣﺎده  :1313ﺷﻬﺎدت اﺷﺨﺎص ذﻳﻞ ﭘﺬﻳﺮﻓﺘﻪ ﻧﻤﻲﺷﻮد: - 1ﻣﺤﻜﻮﻣﻴﻦ ﺑﻪ ﻣﺠﺎزات ﺟﻨﺎﻳﻲ.
 - 2ﻣﺤﻜﻮﻣﻴﻦ ﺑﻪ اﻣﺮ ﺟﻨﺤﻪ ﻛﻪ ﻣﺤﻜﻤﻪ در ﺣﻜﻢ ﺧﻮد آﻧﻬﺎ را از ﺣﻖ ﺷﻬﺎدت دادن در ﻣﺤﺎﻛﻤﻪ ﻣﺤﺮوم ﻛﺮده ﺑﺎﺷﺪ.
 - 3اﺷﺨﺎص وﻟﮕﺮد و ﻛﺴﺎﻧﻲ ﻛﻪ ﺗﻜﺪي را ﺷﻐﻞ ﺧﻮد ﻗﺮار دﻫﻨﺪ.
 - 4اﺷﺨﺎص ﻣﻌﺮوف ﺑﻪ ﻓﺴﺎد اﺧﻼق.
 - 5ﻛﺴﻲ ﻛﻪ ﻧﻔﻊ ﺷﺨﺼﻲ در دﻋﻮي داﺷﺘﻪ ﺑﺎﺷﺪ.
 - 6ﺷﻬﺎدت دﻳﻮاﻧﻪ در ﺣﺎل دﻳﻮاﻧﮕﻲ.
 ﻣﺎده  :1314ﺷﻬﺎدت اﻃﻔﺎﻟﻲ را ﻛﻪ ﺑﻪ ﺳﻦ ﭘﺎﻧﺰده ﺳﺎل ﺗﻤﺎم ﻧﺮﺳﻴﺪهاﻧﺪ ﻓﻘﻂ ﻣﻤﻜﻦ اﺳﺖ ﺑﺮاي ﻣﺰﻳﺪ اﻃﻼع اﺳﺘﻌﻤﺎل ﻧﻤﻮدﻣﮕﺮ در ﻣﻮاردي ﻛﻪ ﻗﺎﻧﻮن ﺷﻬﺎدت اﻳﻦ ﻗﺒﻴﻞ اﻃﻔﺎل را ﻣﻌﺘﺒﺮ ﺷﻨﺎﺧﺘﻪ ﺑﺎﺷﺪ.

* ﻗﻮاﻧﻴﻦ ﻣﺘﻔﺮﻗﻪ )(1979 -1906
ﻗﺎﻧﻮن ﻣﻄﺒﻮﻋﺎت  24ﻣﺤﺮم 1908/1326
ﻣﺎده  -4ﻃﺒﻊ ﻛﺘﺐ ﻣﺘﺪاوﻟﻪ ،ﻏﻴﺮ از ﻛﺘﺐ ﻣﻤﻨﻮﻋﻪ و ﻛﺘﺐ ﺟﺪﻳﺪه و ﻏﻴﺮ از ﻛﺘﺐ ﻣﺬﻫﺒﻲ ،آزاد اﺳﺖ .ﻛﺘﺐ ﺟﺪﻳﺪه ﻣﺬﻫﺒﻲ
ﺑﺎﻳﺪ ﻗﺒﻞ از ﻃﺒﻊ ﺑﻪ ﻧﻈﺮ ﻣﻤﻴﺰي ﻫﻴﺌﺘﻲ ﻛﻪ در اداره ﻣﻌﺎرف ﺑﻪ ﻧﺎم ﻣﺠﻤﻊ ﻋﻠﻮم دﻳﻨﻴﻪ ﺗﺸﻜﻴﻞ ﻣﻲ ﺷﻮد ،رﺳﻴﺪه و ﺗﺼﻮﻳﺐ
ﺷﺪه ﺑﺎﺷﺪ.
ﻗﺎﻧﻮن ﻣﺎﻟﻴﺎﺗﻬﺎي ﻣﺴﺘﻘﻴﻢ )اﺻﻼﺣﻴﻪ (1966/1345/12/28
ﻣﺎده  - 2اﺷﺨﺎص زﻳﺮ ﻣﺸﻤﻮل ﭘﺮداﺧﺖ ﻣﺎﻟﻴﺎت ﺑﺮ درآﻣﺪ ﺑﻪ ﺷﺮح زﻳﺮ ﻧﻤﻲﺑﺎﺷﻨﺪ:
 - 1اﻋﻠﻴﺤﻀﺮت ﻫﻤﺎﻳﻮن ﺷﺎﻫﻨﺸﺎه و ﻋﻠﻴﺎﺣﻀﺮت ﺷﻬﺒﺎﻧﻮ و واﻻﺣﻀﺮت وﻻﻳﺘﻌﻬﺪ.
 - 3رؤﺳﺎ و اﻋﻀﺎي ﻣﺄﻣﻮرﻳﺘﻬﺎي ﻛﻨﺴﻮﻟﻲ ﺧﺎرﺟﻲ در اﻳﺮان و ﻫﻤﭽﻨﻴﻦ ﻛﺎرﻣﻨﺪان ﻣﺆﺳﺴﺎت ﻓﺮﻫﻨﮕﻲ دول ﺧﺎرﺟﻲ ﻧﺴﺒﺖ
ﺑﻪ ﺣﻘﻮق درﻳﺎﻓﺘﻲ از دولﻣﺘﺒﻮع ﺧﻮد ﺑﻪ ﺷﺮط ﻣﻌﺎﻣﻠﻪ ﻣﺘﻘﺎﺑﻞ.
 - 4ﻛﺎرﺷﻨﺎﺳﺎن ﺧﺎرﺟﻲ ﻛﻪ ﺑﺎ ﻣﻮاﻓﻘﺖ دوﻟﺖ اﻳﺮان از ﻣﺤﻞ ﻛﻤﻜﻬﺎي ﺑﻼﻋﻮض ﻓﻨﻲ و اﻗﺘﺼﺎدي و ﻋﻠﻤﻲ و ﻓﺮﻫﻨﮕﻲ دول
ﺧﺎرﺟﻲ ﻳﺎ ﻣﺆﺳﺴﺎتﺑﻴﻦاﻟﻤﻠﻠﻲ ﺑﻪ اﻳﺮان اﻋﺰام ﻣﻲﺷﻮﻧﺪ ﻧﺴﺒﺖ ﺑﻪ ﺣﻘﻮق درﻳﺎﻓﺘﻲ آﻧﺎن از دول ﻣﺘﺒﻮﻋﻪ ﻳﺎ ﻣﺆﺳﺴﺎت
ﺑﻴﻦاﻟﻤﻠﻠﻲ ﻣﺬﻛﻮر.
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ﺷﺪه ﺑﺎﺷﻨﺪ.
 - 7ﻣﻮﻗﻮﻓﺎت آﺳﺘﺎن ﻗﺪس رﺿﻮي  -ﻣﺴﺠﺪ ﮔﻮﻫﺮﺷﺎد  -آﺳﺘﺎﻧﻪ ﺣﻀﺮت ﻣﻌﺼﻮﻣﻪ  -آﺳﺘﺎﻧﻪ ﺣﻀﺮت ﻋﺒﺪاﻟﻌﻈﻴﻢ  -ﺷﺎه
ﻧﻌﻤﺖاﷲ وﻟﻲ  -ﺷﺎه ﭼﺮاغ -ﻣﺪرﺳﻪ ﻋﺎﻟﻲ ﺳﭙﻬﺴﺎﻻر ﺳﻠﻄﺎن ﻋﻠﻲ ﺷﺎه ﮔﻨﺎﺑﺎدي  -ﻣﺴﺠﺪ ﺳﻠﻄﺎﻧﻲ ﺗﻬﺮان  -ﺳﺎزﻣﺎن
ﺷﺎﻫﻨﺸﺎﻫﻲ ﺧﺪﻣﺎت اﺟﺘﻤﺎﻋﻲ  -ﺷﻴﺮ و ﺧﻮرﺷﻴﺪ ﺳﺮخ  -ﺑﻨﻴﺎد ﭘﻬﻠﻮي -ﺳﺎزﻣﺎن ﺑﻴﻤﻪﻫﺎي اﺟﺘﻤﺎﻋﻲ  -ﺑﻨﮕﺎه ﺣﻤﺎﻳﺖ ﻣﺎدران
و ﻧﻮزادان.
 - 10اﻧﺠﻤﻨﻬﺎي ﻣﺮﺑﻮط ﺑﻪ اﻗﻠﻴﺘﻬﺎي ﻣﺬﻫﺒﻲ زرﺗﺸﺘﻲ  -ﻣﺴﻴﺤﻲ  -ﻛﻠﻴﻤﻲ ﻛﻪ درآﻣﺪ آن ﺑﻪ وﺳﻴﻠﻪ ﻫﻴﺄﺗﻬﺎي رﺳﻤﻲ ﻣﻠﻲ ﺻﺮف
ﻣﻌﺎﺑﺪ و اﻣﻮر ﺗﻌﻠﻴﻢ وﺗﺮﺑﻴﺖ و ﺑﻬﺪاﺷﺘﻲ ﻣﻲﺷﻮد ،ﻣﺸﺮوط ﺑﺮ اﻳﻦ ﻛﻪ رﺳﻤﻴﺖ اﻧﺠﻤﻨﻬﺎ ﻳﺎ ﻫﻴﺄﺗﻬﺎي ﻣﺰﺑﻮر ﺑﻪ ﺗﺼﻮﻳﺐ ﻣﺮاﺟﻊ
رﺳﻤﻲ ﻣﺬﻫﺒﻲ آﻧﻬﺎ و وزارت ﻛﺸﻮر رﺳﻴﺪه ﺑﺎﺷﺪ.
آﺋﻴﻦ ﻧﺎﻣﻪ اﺟﺮاﺋﻲ ﻣﻌﺎﻓﻴﺘﻬﺎي ﻣﺎﻟﻴﺎﺗﻲ )(1967/1346
ﻓﺼﻞ ﺳﻮم -ﻣﻌﺎﻓﻴﺖ اﻧﺠﻤﻨﻬﺎي اﻗﻠﻴﺘﻬﺎي ﻣﺬﻫﺒﻲ ﻣﻮﺿﻮع ﺑﻨﺪ 10
ﻣﺎده  -14اﻧﺠﻤﻨﻬﺎي ﻣﺮﺑﻮط ﺑﻪ اﻗﻠﻴﺖ ﻫﺎي ﻣﺬاﻫﺐ زردﺷﺘﻲ -ﻛﻠﻴﻤﻲ -ﻣﺴﻴﺤﻲ ﻫﻨﮕﺎﻣﻲ ﻣﻲ ﺗﻮاﻧﻨﺪ از ﻣﻌﺎﻓﻴﺖ ﻣﻮﺿﻮع ﺑﻨﺪ
 10ﻣﺎده  2ﻗﺎﻧﻮن ﻣﺎﻟﻴﺎﺗﻬﺎي ﻣﺴﺘﻘﻴﻢ اﺳﺘﻔﺎده ﻛﻨﻨﺪ ﻛﻪ رﻋﺎﻳﺖ ﻣﻘﺮرات اﻳﻦ ﻓﺼﻞ را ﺑﻨﻤﺎﻳﻨﺪ.
ﻣﺎده  -15ﻫﻴﺌﺘﻬﺎي رﺳﻤﻲ ﻣﻠﻲ اﻧﺠﻤﻨﻬﺎي ﻣﻮرد ﺑﺤﺚ ﻣﻜﻠﻔﻨﺪ ﮔﻮاﻫﻲ ﻻزم ﻣﺒﻨﻲ ﺑﺮ رﺳﻤﻴﺖ اﻧﺠﻤﻦ ﻳﺎ ﻫﻴﺌﺘﻬﺎي ﻣﺰﺑﻮر را از
ﻣﺮﺟﻊ رﺳﻤﻲ ﻣﺬﻫﺒﻲ ﻣﺮﺑﻮط ﺧﻮد ﺗﺤﺼﻴﻞ و ﺑﺮاي ﺗﺼﻮﻳﺐ وزارت ﻛﺸﻮر ﺗﺴﻠﻴﻢ ﻛﻨﻨﺪ.
ﻣﺎده  -16وزارت ﻛﺸﻮر ﮔﻮاﻫﻲ رﺳﻤﻴﺖ اﻧﺠﻤﻨﻬﺎي ﻣﺬﻛﻮر را ﺑﺎ رﻋﺎﻳﺖ ﻣﻘﺮرات ﻣﺮﺑﻮط در دو ﻧﺴﺨﻪ ﺻﺎدر ﻛﺮده و ﻳﻚ
ﻧﺴﺨﻪ آﻧﺮا ﺑﻪ اداره داراﺋﻲ اﻗﺎﻣﺘﮕﺎه اﻧﺠﻤﻦ ارﺳﺎل ﺧﻮاﻫﺪ داﺷﺖ.

* ﻗﺎﻧﻮن اﺳﺎﺳﻲ  1979/1358ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﻳﺮان
ﻣﻘﺪﻣﻪ
ﻗﺎﻧﻮن اﺳﺎﺳﻲ ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﻳﺮان ﻣﺒﻴﻦ ﻧﻬﺎدﻫﺎي ﻓﺮﻫﻨﮕﻲ ،اﺟﺘﻤﺎﻋﻲ ،ﺳﻴﺎﺳﻲ و اﻗﺘﺼﺎدي ﺟﺎﻣﻌﻪ اﻳﺮان ﺑﺮ اﺳﺎس اﺻﻮل
و ﺿﻮاﺑﻂ اﺳﻼﻣﻲ اﺳﺖ ﻛﻪ اﻧﻌﻜﺎس ﺧﻮاﺳﺖ ﻗﻠﺒﻲ اﻣﺖ اﺳﻼﻣﻲ ﻣﻴﺒﺎﺷﺪ .ﻣﺎﻫﻴﺖ اﻧﻘﻼب ﻋﻈﻴﻢ اﺳﻼﻣﻲ اﻳﺮان و روﻧﺪ
ﻣﺒﺎرزه ﻣﺮدم ﻣﺴﻠﻤﺎن از اﺑﺘﺪا ﺗﺎ ﭘﻴﺮوزي ﻛﻪ در ﺷﻌﺎرﻫﺎي ﻗﺎﻃﻊ و ﻛﻮﺑﻨﺪه ﻫﻤﻪ ﻗﺸﺮﻫﺎي ﻣﺮدم ﺗﺒﻠﻮرﻣﻲﻳﺎﻓﺖ اﻳﻦ ﺧﻮاﺳﺖ
اﺳﺎﺳﻲ را ﻣﺸﺨﺺ ﻛﺮده و اﻛﻨﻮن در ﻃﻠﻴﻌﻪ اﻳﻦ ﭘﻴﺮوزي ﺑﺰرگ ﻣﻠﺖ ﻣﺎ ﺑﺎ ﺗﻤﺎم وﺟﻮد ﻧﻴﻞ ﺑﻪ آن را ﻣﻲﻃﻠﺒﺪ.
وﻳﮋﮔﻲ ﺑﻨﻴﺎدي اﻳﻦ اﻧﻘﻼب ﻧﺴﺒﺖ ﺑﻪ دﻳﮕﺮ ﻧﻬﻀﺖﻫﺎي اﻳﺮان در ﺳﺪه اﺧﻴﺮ ﻣﻜﺘﺒﻲ و اﺳﻼﻣﻲ ﺑﻮدن آن اﺳﺖ ،ﻣﻠﺖ ﻣﺴﻠﻤﺎن
اﻳﺮان ﭘﺲ از ﮔﺬر از ﻧﻬﻀﺖ ﺿﺪ اﺳﺘﺒﺪادي ﻣﺸﺮوﻃﻪ و ﻧﻬﻀﺖ ﺿﺪ اﺳﺘﻌﻤﺎري ﻣﻠﻲ ﺷﺪن ﻧﻔﺖ ﺑﻪ اﻳﻦ ﺗﺠﺮﺑﻪ ﮔﺮاﻧﺒﺎر دﺳﺖ
ﻳﺎﻓﺖ ﻛﻪ ﻋﻠﺖ اﺳﺎﺳﻲ و ﻣﺸﺨﺺ ﻋﺪم ﻣﻮﻓﻘﻴﺖ اﻳﻦ ﻧﻬﻀﺖﻫﺎ ﻣﻜﺘﺒﻲ ﻧﺒﻮدن ﻣﺒﺎرزات ﺑﻮده اﺳﺖ .ﮔﺮﭼﻪ در ﻧﻬﻀﺖﻫﺎي
اﺧﻴﺮ ﺧﻂ ﻓﻜﺮي اﺳﻼﻣﻲ و رﻫﺒﺮي روﺣﺎﻧﻴﺖ ﻣﺒﺎرز ﺳﻬﻢ اﺻﻠﻲ و اﺳﺎﺳﻲ را ﺑﺮ ﻋﻬﺪه داﺷﺖ ،وﻟﻲ ﺑﻪ دﻟﻴﻞ دور ﺷﺪن اﻳﻦ
ﻣﺒﺎرزات از ﻣﻮاﺿﻊ اﺻﻴﻞ اﺳﻼﻣﻲ ،ﺟﻨﺒﺶﻫﺎ ﺑﻪ ﺳﺮﻋﺖ ﺑﻪ رﻛﻮرد ﻛﺸﺎﻧﺪه ﺷﺪ .از اﻳﻨﺠﺎ وﺟﺪان ﺑﻴﺪار ﻣﻠﺖ ﺑﻪ رﻫﺒﺮي ﻣﺮﺟﻊ
ﻋﺎﻟﻴﻘﺪر ﺗﻘﻠﻴﺪ ﺣﻀﺮت آﻳﺖ اﷲ اﻟﻌﻈﻤﻲ اﻣﺎم ﺧﻤﻴﻨﻲ ﺿﺮورت ﭘﻴﮕﻴﺮي ﺧﻂ ﻧﻬﻀﺖ اﺻﻴﻞ ﻣﻜﺘﺒﻲ و اﺳﻼﻣﻲ را درﻳﺎﻓﺖ و
اﻳﻦ ﺑﺎر روﺣﺎﻧﻴﺖ ﻣﺒﺎرز ﻛﺸﻮر ﻛﻪ ﻫﻤﻮاره در ﺻﻒ ﻣﻘﺪم ﻧﻬﻀﺖﻫﺎي ﻣﺮدﻣﻲ ﺑﻮده و ﻧﻮﻳﺴﻨﺪﮔﺎن و روﺷﻨﻔﻜﺮان ﻣﺘﻌﻬﺪ ﺑﺎ
رﻫﺒﺮي اﻳﺸﺎن ﺗﺤﺮك ﻧﻮﻳﻨﻲ ﻳﺎﻓﺖ...
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ﻓﺼﻞ اول :اﺻﻮل ﻛﻠﻲ
اﺻﻞ اول :ﺣﻜﻮﻣﺖ اﻳﺮان ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﺳﺖ ﻛﻪ ﻣﻠﺖ اﻳﺮان ،ﺑﺮ اﺳﺎس اﻋﺘﻘﺎد دﻳﺮﻳﻨﻪ اش ﺑﻪ ﺣﻜﻮﻣﺖ ﺣﻖ و ﻋﺪل
ﻗﺮآن ،در ﭘﻲ اﻧﻘﻼب اﺳﻼﻣﻲ ﭘﻴﺮوزﻣﻨﺪ ﺧﻮد ﺑﻪ رﻫﺒﺮي ﻣﺮﺟﻊ ﻋﺎﻟﻴﻘﺪر ﺗﻘﻠﻴﺪ آﻳﺖ اﷲ اﻟﻌﻈﻤﻲ اﻣﺎم ﺧﻤﻴﻨﻲ ،در ﻫﻤﻪ ﭘﺮﺳﻲ
دﻫﻢ و ﻳﺎزدﻫﻢ ﻓﺮوردﻳﻦ ﻣﺎه ﻳﻜﻬﺰار و ﺳﻴﺼﺪ و ﭘﻨﺠﺎه و ﻫﺸﺖ ﻫﺠﺮي ﺷﻤﺴﻲ ﺑﺮاﺑﺮ ﺑﺎ اول و دوم ﺟﻤﺎدي اﻻوﻟﻲ ﺳﺎل
ﻳﻜﻬﺰار و ﺳﻴﺼﺪ و ﻧﻮد و ﻧﻪ ﻫﺠﺮي ﻗﻤﺮي ﺑﺎ اﻛﺜﺮﻳﺖ  %98/2ﻛﻠﻴﻪ ﻛﺴﺎﻧﻲ ﻛﻪ ﺣﻖ راي داﺷﺘﻨﺪ ،ﺑﻪ آن راي ﻣﺜﺒﺖ داد.
اﺻﻞ دوم:ﺟﻤﻬﻮر اﺳﻼﻣﻲ ،ﻧﻈﺎﻣﻲ اﺳﺖ ﺑﺮ ﭘﺎﻳﻪ اﻳﻤﺎن ﺑﻪ:
 -1ﺧﺪاي ﻳﻜﺘﺎ ) ﻻاﻟﻪ اﻻاﷲ ( و اﺧﺘﺼﺎص ﺣﺎﻛﻤﻴﺖ و ﺗﺸﺮﻳﻊ ﺑﻪ او و ﻟﺰوم ﺗﺴﻠﻴﻢ در ﺑﺮاﺑﺮ اﻣﺮ او.
 - 2وﺣﻲ اﻟﻬﻲ و ﻧﻘﺶ ﺑﻨﻴﺎدي آن در ﺑﻴﺎن ﻗﻮاﻧﻴﻦ.
 - 3ﻣﻌﺎد و ﻧﻘﺶ ﺳﺎزﻧﺪه آن در ﺳﻴﺮ ﺗﻜﺎﻣﻠﻲ اﻧﺴﺎن ﺑﻪ ﺳﻮي ﺧﺪا.
 - 4ﻋﺪل ﺧﺪا در ﺧﻠﻘﺖ و ﺗﺸﺮﻳﻊ.
 - 5اﻣﺎﻣﺖ و رﻫﺒﺮي ﻣﺴﺘﻤﺮ و ﻧﻘﺶ اﺳﺎﺳﻲ آن در ﺗﺪاوم اﻧﻘﻼب اﺳﻼم.
 - 6ﻛﺮاﻣﺖ و ارزش واﻻي اﻧﺴﺎن و آزادي ﺗﻮام ﺑﺎ ﻣﺴﺌﻮﻟﻴﺖ او در ﺑﺮاﺑﺮ ﺧﺪا ،ﻛﻪ از راه  :اﻟﻒ  -اﺟﺘﻬﺎد ﻣﺴﺘﻤﺮ ﻓﻘﻬﺎي
ﺟﺎﻣﻊ اﻟﺸﺮاﻳﻂ ﺑﺮ اﺳﺎس ﻛﺘﺎب و ﺳﻨﺖ ﻣﻌﺼﻮﻣﻴﻦ ﺳﻼم اﷲ ﻋﻠﻴﻬﻢ اﺟﻤﻌﻴﻦ ،ب  -اﺳﺘﻔﺎده از ﻋﻠﻮم و ﻓﻨﻮن و ﺗﺠﺎرب
ﭘﻴﺸﺮﻓﺘﻪ ﺑﺸﺮي و ﺗﻼش در ﭘﻴﺸﺒﺮد آﻧﻬﺎ ،ج  -ﻧﻔﻲ ﻫﺮ ﮔﻮﻧﻪ ﺳﺘﻤﮕﺮي و ﺳﺘﻢ ﻛﺸﻲ و ﺳﻠﻄﻪ ﮔﺮي و ﺳﻠﻄﻪ ﭘﺬﻳﺮي ،ﻗﺴﻂ و
ﻋﺪل و اﺳﺘﻘﻼل ﺳﻴﺎﺳﻲ و اﻗﺘﺼﺎدي و اﺟﺘﻤﺎﻋﻲ و ﻓﺮﻫﻨﮕﻲ و ﻫﻤﺒﺴﺘﮕﻲ ﻣﻠﻲ را ﺗﺄﻣﻴﻦ ﻣﻲ ﻛﻨﺪ.
اﺻﻞ ﺳﻮم :دوﻟﺖ ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﻳﺮان ﻣﻮﻇﻒ اﺳﺖ ﺑﺮاي ﻧﻴﻞ ﺑﻪ اﻫﺪاف ﻣﺬﻛﻮر در اﺻﻞ دوم ،ﻫﻤﻪ اﻣﻜﺎﻧﺎت ﺧﻮد را
ﺑﺮاي اﻣﻮر زﻳﺮ ﺑﻪ ﻛﺎر ﺑﺮد:
 - 1اﻳﺠﺎد ﻣﺤﻴﻂ ﻣﺴﺎﻋﺪ ﺑﺮاي رﺷﺪ ﻓﻀﺎﻳﻞ اﺧﻼﻗﻲ ﺑﺮ اﺳﺎس اﻳﻤﺎن و ﺗﻘﻮي و ﻣﺒﺎرزه ﺑﺎ ﻛﻠﻴﻪ ﻣﻈﺎﻫﺮ ﻓﺴﺎد و ﺗﺒﺎﻫﻲ.
 - 2ﺑﺎﻻ ﺑﺮدن ﺳﻄﺢ آﮔﺎﻫﻲ ﻫﺎي ﻋﻤﻮﻣﻲ در ﻫﻤﻪ زﻣﻴﻨﻪ ﻫﺎ ﺑﺎ اﺳﺘﻔﺎده ﺻﺤﻴﺢ از ﻣﻄﺒﻮﻋﺎت و رﺳﺎﻧﻪ ﻫﺎي ﮔﺮوﻫﻲ و وﺳﺎﻳﻞ
دﻳﮕﺮ.
 - 3آﻣﻮزش و ﭘﺮورش و ﺗﺮﺑﻴﺖ ﺑﺪﻧﻲ راﻳﮕﺎن ﺑﺮاي ﻫﻤﻪ در ﺗﻤﺎم ﺳﻄﻮح ،و ﺗﺴﻬﻴﻞ و ﺗﻌﻤﻴﻢ آﻣﻮزش ﻋﺎﻟﻲ.
 -4ﻃﺮد ﻛﺎﻣﻞ اﺳﺘﻌﻤﺎر و ﺟﻠﻮﮔﻴﺮي از ﻧﻔﻮذ اﺟﺎﻧﺐ.
 -5ﻣﺤﻮ ﻫﺮ ﮔﻮﻧﻪ اﺳﺘﺒﺪاد و ﺧﻮدﻛﺎﻣﮕﻲ و اﻧﺤﺼﺎرﻃﻠﺒﻲ.
 - 7ﺗﺄﻣﻴﻦ آزادﻳﻬﺎي ﺳﻴﺎﺳﻲ و اﺟﺘﻤﺎﻋﻲ در ﺣﺪود ﻗﺎﻧﻮن.
 - 8ﻣﺸﺎرﻛﺖ ﻋﺎﻣﻪ ﻣﺮدم در ﺗﻌﻴﻴﻦ ﺳﺮﻧﻮﺷﺖ ﺳﻴﺎﺳﻲ ،اﻗﺘﺼﺎدي ،اﺟﺘﻤﺎﻋﻲ و ﻓﺮﻫﻨﮕﻲ ﺧﻮﻳﺶ.
 -9رﻓﻊ ﺗﺒﻌﻴﻀﺎت ﻧﺎروا و اﻳﺠﺎد اﻣﻜﺎﻧﺎت ﻋﺎدﻻﻧﻪ ﺑﺮاي ﻫﻤﻪ ،در ﺗﻤﺎم زﻣﻴﻨﻪ ﻫﺎي ﻣﺎدي و ﻣﻌﻨﻮي.
 - 11ﺗﻘﻮﻳﺖ ﻛﺎﻣﻞ ﺑﻨﻴﻪ دﻓﺎع ﻣﻠﻲ از ﻃﺮﻳﻖ آﻣﻮزش ﻧﻈﺎﻣﻲ ﻋﻤﻮﻣﻲ ﺑﺮاي ﺣﻔﻆ اﺳﺘﻘﻼل و ﺗﻤﺎﻣﻴﺖ ارﺿﻲ و ﻧﻈﺎم اﺳﻼﻣﻲ
ﻛﺸﻮر.
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 -14ﺗﺄﻣﻴﻦ ﺣﻘﻮق ﻫﻤﻪ ﺟﺎﻧﺒﻪ اﻓﺮاد از زن و ﻣﺮد و اﻳﺠﺎد اﻣﻨﻴﺖ ﻗﻀﺎﻳﻲ ﻋﺎدﻻﻧﻪ ﺑﺮاي ﻫﻤﻪ و ﺗﺴﺎوي ﻋﻤﻮم در ﺑﺮاﺑﺮ ﻗﺎﻧﻮن.
 - 15ﺗﻮﺳﻌﻪ و ﺗﺤﻜﻴﻢ ﺑﺮادري اﺳﻼﻣﻲ و ﺗﻌﺎون ﻋﻤﻮﻣﻲ ﺑﻴﻦ ﻫﻤﻪ ﻣﺮدم.
 - 16ﺗﻨﻈﻴﻢ ﺳﻴﺎﺳﺖ ﺧﺎرﺟﻲ ﻛﺸﻮر ﺑﺮ اﺳﺎس ﻣﻌﻴﺎرﻫﺎي اﺳﻼم ،ﺗﻌﻬﺪ ﺑﺮادراﻧﻪ ﻧﺴﺒﺖ ﺑﻪ ﻫﻤﻪ ﻣﺴﻠﻤﺎﻧﺎن و ﺣﻤﺎﻳﺖ ﺑﻲ درﻳﻎ
از ﻣﺴﺘﻀﻌﻔﺎن ﺟﻬﺎن.
اﺻﻞ ﭼﻬﺎرم :ﻛﻠﻴﻪ ﻗﻮاﻧﻴﻦ و ﻣﻘﺮرات ﻣﺪﻧﻲ ،ﺟﺰاﻳﻲ ،ﻣﺎﻟﻲ ،اﻗﺘﺼﺎدي ،اداري ،ﻓﺮﻫﻨﮕﻲ ،ﻧﻈﺎﻣﻲ ،ﺳﻴﺎﺳﻲ و ﻏﻴﺮ اﻳﻨﻬﺎ ﺑﺎﻳﺪ ﺑﺮ
اﺳﺎس ﻣﻮازﻳﻦ اﺳﻼﻣﻲ ﺑﺎﺷﺪ .اﻳﻦ اﺻﻞ ﺑﺮ اﻃﻼق ﻳﺎ ﻋﻤﻮم ﻫﻤﻪ اﺻﻮل ﻗﺎﻧﻮن اﺳﺎﺳﻲ و ﻗﻮاﻧﻴﻦ و ﻣﻘﺮرات دﻳﮕﺮ ﺣﺎﻛﻢ اﺳﺖ
و ﺗﺸﺨﻴﺺ اﻳﻦ اﻣﺮ ﺑﺮ ﻋﻬﺪه ﻓﻘﻬﺎي ﺷﻮراي ﻧﮕﻬﺒﺎن اﺳﺖ.
اﺻﻞ ﭘﻨﺠﻢ )اﺻﻼﺣﻴﻪ  :(1989در زﻣﺎن ﻏﻴﺐ ﺣﻀﺮت وﻟﻲ ﻋﺼﺮ "ﻋﺠﻞ اﷲ ﺗﻌﺎﻟﻲ ﻓﺮﺟﻪ" در ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﻳﺮان
وﻻﻳﺖ اﻣﺮ و اﻣﺎﻣﺖ اﻣﺖ ﺑﺮ ﻋﻬﺪه ﻓﻘﻴﻪ ﻋﺎدل و ﺑﺎ ﺗﻘﻮي ،آﮔﺎه ﺑﻪ زﻣﺎن ،ﺷﺠﺎع ،ﻣﺪﻳﺮ و ﻣﺪﺑﺮ اﺳﺖ ﻛﻪ ﻃﺒﻖ اﺻﻞ ﻳﻜﺼﺪ و
ﻫﻔﺘﻢ ﻋﻬﺪه دار آن ﻣﻲ ﮔﺮدد.
اﺻﻞ ﭘﻨﺠﻢ )ﻣﺼﻮب  :(1979در زﻣﺎن ﻏﻴﺒﺖ ﺣﻀﺮت وﻟﻲ ﻋﺼﺮ ،ﻋﺠﻞ اﷲ ﺗﻌﺎﻟﻲ ﻓﺮﺟﻪ ،در ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﻳﺮان وﻻﻳﺖ
اﻣﺮ و اﻣﺎﻣﺖ اﻣﺖ ﺑﺮ ﻋﻬﺪه ﻓﻘﻴﻪ ﻋﺎدل و ﺑﺎ ﺗﻘﻮي ،آﮔﺎه ﺑﻪ زﻣﺎن ،ﺷﺠﺎع ،ﻣﺪﻳﺮ و ﻣﺪﺑﺮ اﺳﺖ ،ﻛﻪ اﻛﺜﺮﻳﺖ ﻣﺮدم او را ﺑﻪ
رﻫﺒﺮي ﺷﻨﺎﺧﺘﻪ و ﭘﺬﻳﺮﻓﺘﻪ ﺑﺎﺷﻨﺪ و در ﺻﻮرﺗﻲ ﻛﻪ ﻫﻴﭻ ﻓﻘﻴﻬﻲ داراي ﭼﻨﻴﻦ اﻛﺜﺮﻳﺘﻲ ﻧﺒﺎﺷﺪ رﻫﺒﺮ ﻳﺎ ﺷﻮراي رﻫﺒﺮي ﻣﺮﻛﺐ از
ﻓﻘﻬﺎي واﺟﺪ ﺷﺮاﻳﻂ ﺑﺎﻻ ﻃﺒﻖ اﺻﻞ ﻳﻜﺼﺪ و ﻫﻔﺘﻢ ﻋﻬﺪه دار آن ﻣﻲ ﮔﺮدد.
اﺻﻞ ﺷﺸﻢ :در ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﻳﺮان اﻣﻮر ﻛﺸﻮر ﺑﺎﻳﺪ ﺑﻪ اﺗﻜﺎء آراء ﻋﻤﻮﻣﻲ اداره ﺷﻮد از راه اﻧﺘﺨﺎﺑﺎت :اﻧﺘﺨﺎب رﺋﻴﺲ
ﺟﻤﻬﻮر ،ﻧﻤﺎﻳﻨﺪﮔﺎن ﻣﺠﻠﺲ ﺷﻮراي اﺳﻼﻣﻲ ،اﻋﻀﺎءي ﺷﻮراﻫﺎ و ﻧﻈﺎﻳﺮ اﻳﻨﻬﺎ ،ﻳﺎ از راه ﻫﻤﻪ ﭘﺮﺳﻲ در ﻣﻮاردي ﻛﻪ در اﺻﻮل
دﻳﮕﺮ اﻳﻦ ﻗﺎﻧﻮن ﻣﻌﻴﻦ ﻣﻲ ﮔﺮدد.
اﺻﻞ ﻫﻔﺘﻢ :ﻃﺒﻖ دﺳﺘﻮر ﻗﺮآن ﻛﺮﻳﻢ" :و اﻣﺮﻫﻢ ﺷﻮري ﺑﻴﻨﻬﻢ" و "ﺷﺎورﻫﻢ ﻓﻲ اﻻﻣﺮ" ﺷﻮراﻫﺎ ،ﻣﺠﻠﺲ ﺷﻮراي اﺳﻼﻣﻲ،
ﺷﻮراي اﺳﺘﺎن ،ﺷﻬﺮﺳﺘﺎن ،ﺷﻬﺮ ،ﻣﺤﻞ ،ﺑﺨﺶ ،روﺳﺘﺎ و ﻧﻈﺎﻳﺮ اﻳﻨﻬﺎ از ارﻛﺎن ﺗﺼﻤﻴﻢ ﮔﻴﺮي و اداره اﻣﻮر ﻛﺸﻮرﻧﺪ .ﻣﻮارد ،ﻃﺮز
ﺗﺸﻜﻴﻞ و ﺣﺪود اﺧﺘﻴﺎرات و وﻇﺎﻳﻒ ﺷﻮراﻫﺎ را اﻳﻦ ﻗﺎﻧﻮن و ﻗﻮاﻧﻴﻦ ﻧﺎﺷﻲ از آن ﻣﻌﻴﻦ ﻣﻲ ﻛﻨﺪ.
اﺻﻞ ﻧﻬﻢ :در ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﻳﺮان آزادي و اﺳﺘﻘﻼل و وﺣﺪت و ﺗﻤﺎﻣﻴﺖ اراﺿﻲ ﻛﺸﻮر از ﻳﻜﺪﻳﮕﺮ ﺗﻔﻜﻴﻚ ﻧﺎﭘﺬﻳﺮﻧﺪ و
ﺣﻔﻆ آﻧﻬﺎ وﻇﻴﻔﻪ دوﻟﺖ و آﺣﺎد ﻣﻠﺖ اﺳﺖ .ﻫﻴﭻ ﻓﺮد ﻳﺎ ﮔﺮوه ﻳﺎ ﻣﻘﺎﻣﻲ ﺣﻖ ﻧﺪارد ﺑﻪ ﻧﺎم اﺳﺘﻔﺎده از آزادي ،ﺑﻪ اﺳﺘﻘﻼل
ﺳﻴﺎﺳﻲ ،ﻓﺮﻫﻨﮕﻲ ،اﻗﺘﺼﺎدي ،ﻧﻈﺎﻣﻲ و ﺗﻤﺎﻣﻴﺖ ارﺿﻲ اﻳﺮان ﻛﻤﺘﺮﻳﻦ ﺧﺪﺷﻪ اي وارد ﻛﻨﺪ و ﻫﻴﭻ ﻣﻘﺎﻣﻲ ﺣﻖ ﻧﺪارد ﺑﻪ ﻧﺎم
ﺣﻔﻆ اﺳﺘﻘﻼل و ﺗﻤﺎﻣﻴﺖ ارﺿﻲ ﻛﺸﻮر آزادﻳﻬﺎي ﻣﺸﺮوع را ،ﻫﺮ ﭼﻨﺪ ﺑﺎ وﺿﻊ ﻗﻮاﻧﻴﻦ و ﻣﻘﺮرات ،ﺳﻠﺐ ﻛﻨﺪ.
اﺻﻞ ﻳﺎزدﻫﻢ :ﺑﻪ ﺣﻜﻢ آﻳﻪ ﻛﺮﻳﻤﻪ "ان ﻫﺬه اﻣﺘﻜﻢ اﻣﺔ واﺣﺪه و اﻧﺎ رﺑﻜﻢ ﻓﺎﻋﺒﺪون" ﻫﻤﻪ ﻣﺴﻠﻤﺎﻧﺎن ﻳﻚ اﻣﺖاﻧﺪ و دوﻟﺖ
ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﻳﺮان ﻣﻮﻇﻒ اﺳﺖ ﺳﻴﺎﺳﺖ ﻛﻠﻲ ﺧﻮد را ﺑﺮ ﭘﺎﻳﻪ اﺋﺘﻼف و اﺗﺤﺎد ﻣﻠﻞ اﺳﻼﻣﻲ ﻗﺮار دﻫﺪ و ﻛﻮﺷﺶ ﭘﻴﮕﻴﺮ
ﺑﻪ ﻋﻤﻞ آورد ﺗﺎ وﺣﺪت ﺳﻴﺎﺳﻲ ،اﻗﺘﺼﺎدي و ﻓﺮﻫﻨﮕﻲ ﺟﻬﺎن اﺳﻼم را ﺗﺤﻘﻖ ﺑﺨﺸﺪ.
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اﺻﻞ دوازدﻫﻢ  :دﻳﻦ رﺳﻤﻲ اﻳﺮان ،اﺳﻼم و ﻣﺬﻫﺐ ﺟﻌﻔﺮي اﺛﻨﻲ ﻋﺸﺮي اﺳﺖ و اﻳﻦ اﺻﻞ اﻟﻲ اﻻﺑﺪ ﻏﻴﺮ ﻗﺎﺑﻞ ﺗﻐﻴﻴﺮ اﺳﺖ و
ﻣﺬاﻫﺐ دﻳﮕﺮ اﺳﻼﻣﻲ اﻋﻢ از ﺣﻨﻔﻲ ،ﺷﺎﻓﻌﻲ ،ﻣﺎﻟﻜﻲ ،ﺣﻨﺒﻠﻲ و زﻳﺪي داراي اﺣﺘﺮام ﻛﺎﻣﻞ ﻣﻲ ﺑﺎﺷﻨﺪ و ﭘﻴﺮوان اﻳﻦ ﻣﺬاﻫﺐ در
اﻧﺠﺎم ﻣﺮاﺳﻢ ﻣﺬﻫﺒﻲ ،ﻃﺒﻖ ﻓﻘﻪ ﺧﻮدﺷﺎن آزادﻧﺪ و در ﺗﻌﻠﻴﻢ و ﺗﺮﺑﻴﺖ دﻳﻨﻲ و اﺣﻮال ﺷﺨﺼﻴﻪ ) ازدواج ،ﻃﻼق ،ارث و
وﺻﻴﺖ ( و دﻋﺎوي ﻣﺮﺑﻮط ﺑﻪ آن در دادﮔﺎه ﻫﺎ رﺳﻤﻴﺖ دارﻧﺪ و در ﻫﺮ ﻣﻨﻄﻘﻪ اي ﻛﻪ ﭘﻴﺮوان ﻫﺮ ﻳﻚ از اﻳﻦ ﻣﺬاﻫﺐ اﻛﺜﺮﻳﺖ
داﺷﺘﻪ ﺑﺎﺷﻨﺪ ،ﻣﻘﺮرات ﻣﺤﻠﻲ در ﺣﺪود اﺧﺘﻴﺎرات ﺷﻮراﻫﺎ ﺑﺮ ﻃﺒﻖ آن ﻣﺬﻫﺐ ﺧﻮاﻫﺪ ﺑﻮد ،ﺑﺎ ﺣﻔﻆ ﺣﻘﻮق ﭘﻴﺮوان ﺳﺎﻳﺮ
ﻣﺬاﻫﺐ.
اﺻﻞ ﺳﻴﺰدﻫﻢ :اﻳﺮاﻧﻴﺎن زرﺗﺸﺘﻲ ،ﻛﻠﻴﻤﻲ و ﻣﺴﻴﺤﻲ ﺗﻨﻬﺎ اﻗﻠﻴﺘﻬﺎي دﻳﻨﻲ ﺷﻨﺎﺧﺘﻪ ﻣﻲ ﺷﻮﻧﺪ ﻛﻪ در ﺣﺪود ﻗﺎﻧﻮن در اﻧﺠﺎم
ﻣﺮاﺳﻢ دﻳﻨﻲ ﺧﻮد آزادﻧﺪ و در اﺣﻮال ﺷﺨﺼﻴﻪ و ﺗﻌﻠﻴﻤﺎت دﻳﻨﻲ ﺑﺮ ﻃﺒﻖ آﻳﻴﻦ ﺧﻮد ﻋﻤﻞ ﻣﻲ ﻛﻨﻨﺪ.
اﺻﻞ ﭼﻬﺎردﻫﻢ :ﺑﻪ ﺣﻜﻢ آﻳﻪ ﺷﺮﻳﻔﻪ "ﻻﻳﻨﻬﺎﻛﻢ اﷲ ﻋﻦ اﻟﺬﻳﻦ ﻟﻢ ﻳﻘﺎﺗﻠﻮﻛﻢ ﻓﻲ اﻟﺪﻳﻦ و ﻟﻢ ﻳﺨﺮﺟﻮﻛﻢ ﻣﻦ دﻳﺎرﻛﻢ ان ﺗﺒﺮوﻫﻢ
و ﺗﻘﺴﻄﻮا اﻟﻴﻬﻢ ان اﷲ ﻳﺤﺐ اﻟﻤﻘﺴﻄﻴﻦ" دوﻟﺖ ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﻳﺮان و ﻣﺴﻠﻤﺎﻧﺎن ﻣﻮﻇﻔﻨﺪ ﻧﺴﺒﺖ ﺑﻪ اﻓﺮاد ﻏﻴﺮ ﻣﺴﻠﻤﺎن ﺑﺎ
اﺧﻼق ﺣﺴﻨﻪ و ﻗﺴﻂ و ﻋﺪل اﺳﻼﻣﻲ ﻋﻤﻞ ﻧﻤﺎﻳﻨﺪ و ﺣﻘﻮق اﻧﺴﺎﻧﻲ آﻧﺎن را رﻋﺎﻳﺖ ﻛﻨﻨﺪ .اﻳﻦ اﺻﻞ در ﺣﻖ ﻛﺴﺎﻧﻲ اﻋﺘﺒﺎر
دارد ﻛﻪ ﺑﺮ ﺿﺪ اﺳﻼم و ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﻳﺮان ﺗﻮﻃﺌﻪ و اﻗﺪام ﻧﻜﻨﻨﺪ.
ﻓﺼﻞ دوم :زﺑﺎن ،ﺧﻂ ،ﺗﺎرﻳﺦ و ﭘﺮﭼﻢ ﻛﺸﻮر
اﺻﻞ ﭘﺎﻧﺰدﻫﻢ :زﺑﺎن و ﺧﻂ رﺳﻤﻲ و ﻣﺸﺘﺮك ﻣﺮدم اﻳﺮان ﻓﺎرﺳﻲ اﺳﺖ .اﺳﻨﺎد و ﻣﻜﺎﺗﺒﺎت و ﻣﺘﻮن رﺳﻤﻲ و ﻛﺘﺐ درﺳﻲ ﺑﺎﻳﺪ
ﺑﺎ اﻳﻦ زﺑﺎن و ﺧﻂ ﺑﺎﺷﺪ وﻟﻲ اﺳﺘﻔﺎده از زﺑﺎﻧﻬﺎي ﻣﺤﻠﻲ و ﻗﻮﻣﻲ در ﻣﻄﺒﻮﻋﺎت و رﺳﺎﻧﻪ ﻫﺎي ﮔﺮوﻫﻲ و ﺗﺪرﻳﺲ ادﺑﻴﺎت آﻧﻬﺎ
در ﻣﺪارس ،در ﻛﻨﺎر زﺑﺎن ﻓﺎرﺳﻲ ازاد اﺳﺖ.
ﻓﺼﻞ ﺳﻮم :ﺣﻘﻮق ﻣﻠﺖ
اﺻﻞ ﻧﻮزدﻫﻢ :ﻣﺮدم اﻳﺮان از ﻫﺮ ﻗﻮم و ﻗﺒﻴﻠﻪ ﻛﻪ ﺑﺎﺷﻨﺪ از ﺣﻘﻮق ﻣﺴﺎوي ﺑﺮﺧﻮردارﻧﺪ و رﻧﮓ ،ﻧﮋاد ،زﺑﺎن و ﻣﺎﻧﻨﺪ اﻳﻨﻬﺎ ﺳﺒﺐ
اﻣﺘﻴﺎز ﻧﺨﻮاﻫﺪ ﺑﻮد.
اﺻﻞ ﺑﻴﺴﺘﻢ :ﻫﻤﻪ اﻓﺮاد ﻣﻠﺖ اﻋﻢ از زن و ﻣﺮد ﻳﻜﺴﺎن در ﺣﻤﺎﻳﺖ ﻗﺎﻧﻮن ﻗﺮار دارﻧﺪ و از ﻫﻤﻪ ﺣﻘﻮق اﻧﺴﺎﻧﻲ ،ﺳﻴﺎﺳﻲ،
اﻗﺘﺼﺎدي ،اﺟﺘﻤﺎﻋﻲ و ﻓﺮﻫﻨﮕﻲ ﺑﺎ رﻋﺎﻳﺖ ﻣﻮازﻳﻦ اﺳﻼم ﺑﺮﺧﻮردارﻧﺪ.
اﺻﻞ ﺑﻴﺴﺖ و ﻳﻜﻢ :دوﻟﺖ ﻣﻮﻇﻒ اﺳﺖ ﺣﻘﻮق زن را در ﺗﻤﺎم ﺟﻬﺎت ﺑﺎ رﻋﺎﻳﺖ ﻣﻮازﻳﻦ اﺳﻼﻣﻲ ﺗﻀﻤﻴﻦ ﻧﻤﺎﻳﺪ و اﻣﻮر زﻳﺮ
را اﻧﺠﺎم دﻫﺪ:
 - 1اﻳﺠﺎد زﻣﻴﻨﻪ ﻫﺎي ﻣﺴﺎﻋﺪ ﺑﺮاي رﺷﺪ ﺷﺨﺼﻴﺖ زن و اﺣﻴﺎء ﺣﻘﻮق ﻣﺎدي و ﻣﻌﻨﻮي او.
 - 2ﺣﻤﺎﻳﺖ ﻣﺎدران ،ﺑﺎﻟﺨﺼﻮص در دوران ﺑﺎرداري و ﺣﻀﺎﻧﺖ ﻓﺮزﻧﺪ ،و ﺣﻤﺎﻳﺖ از ﻛﻮدﻛﺎن ﺑﻲ ﺳﺮﭘﺮﺳﺖ.
 -3اﻳﺠﺎد دادﮔﺎه ﺻﺎﻟﺢ ﺑﺮاي ﺣﻔﻆ ﻛﻴﺎن و ﺑﻘﺎي ﺧﺎﻧﻮاده.
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 - 4اﻳﺠﺎد ﺑﻴﻤﻪ ﺧﺎص ﺑﻴﻮﮔﺎن و زﻧﺎن ﺳﺎﻟﺨﻮرده و ﺑﻲ ﺳﺮﭘﺮﺳﺖ.
 - 5اﻋﻄﺎي ﻗﻴﻤﻮﻣﺖ ﻓﺮزﻧﺪان ﺑﻪ ﻣﺎدران ﺷﺎﻳﺴﺘﻪ در ﺟﻬﺖ ﻏﺒﻄﻪ آﻧﻬﺎ در ﺻﻮرت ﻧﺒﻮدن وﻟﻲ ﺷﺮﻋﻲ.
اﺻﻞ ﺑﻴﺴﺖ و دوم :ﺣﻴﺜﻴﺖ ،ﺟﺎن ،ﻣﺎل ،ﺣﻘﻮق ،ﻣﺴﻜﻦ و ﺷﻐﻞ اﺷﺨﺎص از ﺗﻌﺮض ﻣﺼﻮن اﺳﺖ ﻣﮕﺮ در ﻣﻮاردي ﻛﻪ ﻗﺎﻧﻮن
ﺗﺠﻮﻳﺰ ﻛﻨﺪ.
اﺻﻞ ﺑﻴﺴﺖ و ﺳﻮم :ﺗﻔﺘﻴﺶ ﻋﻘﺎﻳﺪ ﻣﻤﻨﻮع اﺳﺖ و ﻫﻴﭽﻜﺲ را ﻧﻤﻲ ﺗﻮان ﺑﻪ ﺻﺮف داﺷﺘﻦ ﻋﻘﻴﺪه اي ﻣﻮرد ﺗﻌﺮض و ﻣﺆاﺧﺬه
ﻗﺮار داد.
اﺻﻞ ﺑﻴﺴﺖ و ﭼﻬﺎرم :ﻧﺸﺮﻳﺎت و ﻣﻄﺒﻮﻋﺎت در ﺑﻴﺎن ﻣﻄﺎﻟﺐ آزادﻧﺪ ﻣﮕﺮ آﻧﻜﻪ ﻣﺨﻞ ﺑﻪ ﻣﺒﺎﻧﻲ اﺳﻼم ﻳﺎ ﺣﻘﻮق ﻋﻤﻮﻣﻲ ﺑﺎﺷﺪ.
ﺗﻔﺼﻴﻞ آن را ﻗﺎﻧﻮن ﻣﻌﻴﻦ ﻣﻲ ﻛﻨﺪ.
اﺻﻞ ﺑﻴﺴﺖ و ﭘﻨﺠﻢ :ﺑﺎزرﺳﻲ و ﻧﺮﺳﺎﻧﺪن ﻧﺎﻣﻪ ﻫﺎ ،ﺿﺒﻂ و ﻓﺎش ﻛﺮدن ﻣﻜﺎﻟﻤﺎت ﺗﻠﻔﻨﻲ ،اﻓﺸﺎي ﻣﺨﺎﺑﺮات ﺗﻠﮕﺮاﻓﻲ و ﺗﻠﻜﺲ،
ﺳﺎﻧﺴﻮر ،ﻋﺪم ﻣﺨﺎﺑﺮه و ﻧﺮﺳﺎﻧﺪن آﻧﻬﺎ ،اﺳﺘﺮاق ﺳﻤﻊ و ﻫﺮ ﮔﻮﻧﻪ ﺗﺠﺴﺲ ﻣﻤﻨﻮع اﺳﺖ ﻣﮕﺮ ﺑﻪ ﺣﻜﻢ ﻗﺎﻧﻮن.
اﺻﻞ ﺑﻴﺴﺖ و ﺷﺸﻢ :اﺣﺰاب ،ﺟﻤﻌﻴﺖ ﻫﺎ ،اﻧﺠﻤﻦ ﻫﺎي ﺳﻴﺎﺳﻲ و ﺻﻨﻔﻲ و اﻧﺠﻤﻨﻬﺎي اﺳﻼﻣﻲ ﻳﺎ اﻗﻠﻴﺘﻬﺎي دﻳﻨﻲ ﺷﻨﺎﺧﺘﻪ
ﺷﺪه آزادﻧﺪ ،ﻣﺸﺮوط ﺑﻪ اﻳﻦ ﻛﻪ اﺻﻮل اﺳﺘﻘﻼل ،آزادي ،وﺣﺪت ﻣﻠﻲ ،ﻣﻮازﻳﻦ اﺳﻼﻣﻲ و اﺳﺎس ﺟﻤﻬﻮر اﺳﻼﻣﻲ را ﻧﻘﺾ
ﻧﻜﻨﻨﺪ .ﻫﻴﭽﻜﺲ را ﻧﻤﻲ ﺗﻮان از ﺷﺮﻛﺖ در آﻧﻬﺎ ﻣﻨﻊ ﻛﺮد ﻳﺎ ﺑﻪ ﺷﺮﻛﺖ در ﻳﻜﻲ از آﻧﻬﺎ ﻣﺠﺒﻮر ﺳﺎﺧﺖ.
اﺻﻞ ﺑﻴﺴﺖ و ﻫﻔﺘﻢ :ﺗﺸﻜﻴﻞ اﺟﺘﻤﺎﻋﺎت و راه ﭘﻴﻤﺎﻳﻲ ﻫﺎ ،ﺑﺪون ﺣﻤﻞ ﺳﻼح ،ﺑﻪ ﺷﺮط آن ﻛﻪ ﻣﺨﻞ ﺑﻪ ﻣﺒﺎﻧﻲ اﺳﻼم ﻧﺒﺎﺷﺪ
آزاد اﺳﺖ.
اﺻﻞ ﺑﻴﺴﺖ و ﻫﺸﺘﻢ :ﻫﺮ ﻛﺲ ﺣﻖ دارد ﺷﻐﻠﻲ را ﻛﻪ ﺑﺪان ﻣﺎﻳﻞ اﺳﺖ و ﻣﺨﺎﻟﻒ اﺳﻼم و ﻣﺼﺎﻟﺢ ﻋﻤﻮﻣﻲ و ﺣﻘﻮق دﻳﮕﺮان
ﻧﻴﺴﺖ ﺑﺮﮔﺰﻳﻨﺪ .دوﻟﺖ ﻣﻮﻇﻒ اﺳﺖ ﺑﺎ رﻋﺎﻳﺖ ﻧﻴﺎز ﺟﺎﻣﻌﻪ ﺑﻪ ﻣﺸﺎﻏﻞ ﮔﻮﻧﺎﮔﻮن ،ﺑﺮاي ﻫﻤﻪ اﻓﺮاد اﻣﻜﺎن اﺷﺘﻐﺎل ﺑﻪ ﻛﺎر و
ﺷﺮاﻳﻂ ﻣﺴﺎوي را ﺑﺮاي اﺣﺮاز ﻣﺸﺎﻏﻞ اﻳﺠﺎد ﻧﻤﺎﻳﺪ.
اﺻﻞ ﺑﻴﺴﺖ و ﻧﻬﻢ :ﺑﺮﺧﻮرداري از ﺗﺄﻣﻴﻦ اﺟﺘﻤﺎﻋﻲ از ﻧﻈﺮ ﺑﺎزﻧﺸﺴﺘﮕﻲ ،ﺑﻴﻜﺎري ،ﭘﻴﺮي ،ازﻛﺎراﻓﺘﺎدﮔﻲ ،ﺑﻲ ﺳﺮﭘﺮﺳﺘﻲ ،در راه
ﻣﺎﻧﺪﮔﻲ ،ﺣﻮادث و ﺳﻮاﻧﺢ ،ﻧﻴﺎز ﺑﻪ ﺧﺪﻣﺎت ﺑﻬﺪاﺷﺘﻲ و درﻣﺎﻧﻲ و ﻣﺮاﻗﺒﺘﻬﺎي ﭘﺰﺷﻜﻲ ﺑﻪ ﺻﻮرت ﺑﻴﻤﻪ و ﻏﻴﺮه ،ﺣﻘﻲ اﺳﺖ
ﻫﻤﮕﺎﻧﻲ .دوﻟﺖ ﻣﻮﻇﻒ اﺳﺖ ﻃﺒﻖ ﻗﻮاﻧﻴﻦ از ﻣﺤﻞ درآﻣﺪﻫﺎي ﻋﻤﻮﻣﻲ و درآﻣﺪﻫﺎي ﺣﺎﺻﻞ از ﻣﺸﺎرﻛﺖ ﻣﺮدم ،ﺧﺪﻣﺎت و
ﺣﻤﺎﻳﺘﻬﺎي ﻣﺎﻟﻲ ﻓﻮق را ﺑﺮاي ﻳﻚ ﻳﻚ اﻓﺮاد ﻛﺸﻮر ﺗﺄﻣﻴﻦ ﻛﻨﺪ.
اﺻﻞ ﺳﻲ ام :دوﻟﺖ ﻣﻮﻇﻒ اﺳﺖ وﺳﺎﻳﻞ آﻣﻮزش و ﭘﺮورش راﻳﮕﺎن را ﺑﺮاي ﻫﻤﻪ ﻣﻠﺖ ﺗﺎ ﭘﺎﻳﺎن دوره ﻣﺘﻮﺳﻄﻪ ﻓﺮاﻫﻢ ﺳﺎزد
و وﺳﺎﻳﻞ ﺗﺤﺼﻴﻼت ﻋﺎﻟﻲ را ﺗﺎ ﺳﺮ ﺣﺪ ﺧﻮدﻛﻔﺎﻳﻲ ﻛﺸﻮر ﺑﻪ ﻃﻮر راﻳﮕﺎن ﮔﺴﺘﺮش دﻫﺪ.
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اﺻﻞ ﺳﻲ و ﻳﻜﻢ :داﺷﺘﻦ ﻣﺴﻜﻦ ﻣﺘﻨﺎﺳﺐ ﺑﺎ ﻧﻴﺎز ،ﺣﻖ ﻫﺮ ﻓﺮد و ﺧﺎﻧﻮاده اﻳﺮاﻧﻲ اﺳﺖ .دوﻟﺖ ﻣﻮﻇﻒ اﺳﺖ ﺑﺎ رﻋﺎﻳﺖ
اوﻟﻮﻳﺖ ﺑﺮاي آﻧﻬﺎ ﻛﻪ ﻧﻴﺎزﻣﻨﺪﺗﺮﻧﺪ ﺑﻪ ﺧﺼﻮص روﺳﺘﺎﻧﺸﻴﻨﺎن و ﻛﺎرﮔﺮان زﻣﻴﻨﻪ اﺟﺮاي اﻳﻦ اﺻﻞ را ﻓﺮاﻫﻢ ﻛﻨﺪ.
اﺻﻞ ﺳﻲ و دوم :ﻫﻴﭽﻜﺲ را ﻧﻤﻲ ﺗﻮان دﺳﺘﮕﻴﺮ ﻛﺮد ﻣﮕﺮ ﺑﻪ ﺣﻜﻢ و ﺗﺮﺗﻴﺒﻲ ﻛﻪ ﻗﺎﻧﻮن ﻣﻌﻴﻦ ﻣﻲ ﻛﻨﺪ .در ﺻﻮرت ﺑﺎزداﺷﺖ،
ﻣﻮﺿﻮع اﺗﻬﺎم ﺑﺎﻳﺪ ﺑﺎ ذﻛﺮ دﻻﻳﻞ ﺑﻼﻓﺎﺻﻠﻪ ﻛﺘﺒ Ĥﺑﻪ ﻣﺘﻬﻢ اﺑﻼغ و ﺗﻔﻬﻴﻢ ﺷﻮد و ﺣﺪاﻛﺜﺮ ﻇﺮف ﻣﺪت ﺑﻴﺴﺖ و ﭼﻬﺎر ﺳﺎﻋﺖ
ﭘﺮوﻧﺪه ﻣﻘﺪﻣﺎﺗﻲ ﺑﻪ ﻣﺮاﺟﻊ ﺻﺎﻟﺤﻪ ﻗﻀﺎﻳﻲ ارﺳﺎل و ﻣﻘﺪﻣﺎت ﻣﺤﺎﻛﻤﻪ ،در اﺳﺮع وﻗﺖ ﻓﺮاﻫﻢ ﮔﺮدد .ﻣﺘﺨﻠﻒ از اﻳﻦ اﺻﻞ
ﻃﺒﻖ ﻗﺎﻧﻮن ﻣﺠﺎزات ﻣﻲ ﺷﻮد.
اﺻﻞ ﺳﻲ و ﺳﻮم :ﻫﻴﭽﻜﺲ را ﻧﻤﻲ ﺗﻮان از ﻣﺤﻞ اﻗﺎﻣﺖ ﺧﻮد ﺗﺒﻌﻴﺪ ﻛﺮد ﻳﺎ از اﻗﺎﻣﺖ در ﻣﺤﻞ ﻣﻮرد ﻋﻼﻗﻪ اش ﻣﻤﻨﻮع ﻳﺎ ﺑﻪ
اﻗﺎﻣﺖ در ﻣﺤﻠﻲ ﻣﺠﺒﻮر ﺳﺎﺧﺖ ،ﻣﮕﺮ در ﻣﻮاردي ﻛﻪ ﻗﺎﻧﻮن ﻣﻘﺮر ﻣﻲ دارد.
اﺻﻞ ﺳﻲ و ﭼﻬﺎرم :دادﺧﻮاﻫﻲ ﺣﻖ ﻣﺴﻠﻢ ﻫﺮ ﻓﺮد اﺳﺖ و ﻫﺮ ﻛﺲ ﻣﻲ ﺗﻮاﻧﺪ ﺑﻪ ﻣﻨﻈﻮر دادﺧﻮاﻫﻲ ﺑﻪ دادﮔﺎه ﻫﺎي ﺻﺎﻟﺢ
رﺟﻮع ﻧﻤﺎﻳﺪ .ﻫﻤﻪ اﻓﺮاد ﻣﻠﺖ ﺣﻖ دارﻧﺪ اﻳﻦ ﮔﻮﻧﻪ دادﮔﺎه ﻫﺎ را در دﺳﺘﺮس داﺷﺘﻪ ﺑﺎﺷﻨﺪ و ﻫﻴﭽﻜﺲ را ﻧﻤﻲ ﺗﻮان از
دادﮔﺎﻫﻲ ﻛﻪ ﺑﻪ ﻣﻮﺟﺐ ﻗﺎﻧﻮن ﺣﻖ ﻣﺮاﺟﻌﻪ ﺑﻪ آن را دارد ﻣﻨﻊ ﻛﺮد.
اﺻﻞ ﺳﻲ و ﭘﻨﺠﻢ :در ﻫﻤﻪ دادﮔﺎه ﻫﺎ ﻃﺮﻓﻴﻦ دﻋﻮي ﺣﻖ دارﻧﺪ ﺑﺮاي ﺧﻮد وﻛﻴﻞ اﻧﺘﺨﺎب ﻧﻤﺎﻳﻨﺪ و اﮔﺮ ﺗﻮاﻧﺎﻳﻲ اﻧﺘﺨﺎب وﻛﻴﻞ
را ﻧﺪاﺷﺘﻪ ﺑﺎﺷﻨﺪ ﺑﺎﻳﺪ ﺑﺮاي آﻧﻬﺎ اﻣﻜﺎﻧﺎت ﺗﻌﻴﻴﻦ وﻛﻴﻞ ﻓﺮاﻫﻢ ﮔﺮدد.
اﺻﻞ ﺳﻲ و ﺷﺸﻢ :ﺣﻜﻢ ﺑﻪ ﻣﺠﺎزات و اﺟﺮا آن ﺑﺎﻳﺪ ﺗﻨﻬﺎ از ﻃﺮﻳﻖ دادﮔﺎه ﺻﺎﻟﺢ و ﺑﻪ ﻣﻮﺟﺐ ﻗﺎﻧﻮن ﺑﺎﺷﺪ.
اﺻﻞ ﺳﻲ و ﻫﻔﺘﻢ :اﺻﻞ ،ﺑﺮاﺋﺖ اﺳﺖ و ﻫﻴﭽﻜﺲ از ﻧﻈﺮ ﻗﺎﻧﻮن ﻣﺠﺮم ﺷﻨﺎﺧﺘﻪ ﻧﻤﻲ ﺷﻮد ،ﻣﮕﺮ اﻳﻦ ﻛﻪ ﺟﺮم او در دادﮔﺎه
ﺻﺎﻟﺢ ﺛﺎﺑﺖ ﮔﺮدد.
اﺻﻞ ﺳﻲ و ﻫﺸﺘﻢ :ﻫﺮ ﮔﻮﻧﻪ ﺷﻜﻨﺠﻪ ﺑﺮاي ﮔﺮﻓﺘﻦ اﻗﺮار و ﻳﺎ ﻛﺴﺐ اﻃﻼع ﻣﻤﻨﻮع اﺳﺖ .اﺟﺒﺎر ﺷﺨﺺ ﺑﻪ ﺷﻬﺎدت ،اﻗﺮار ﻳﺎ
ﺳﻮﮔﻨﺪ ،ﻣﺠﺎز ﻧﻴﺴﺖ و ﭼﻨﻴﻦ ﺷﻬﺎدت و اﻗﺮار و ﺳﻮﮔﻨﺪي ﻓﺎﻗﺪ ارزش و اﻋﺘﺒﺎر اﺳﺖ .ﻣﺘﺨﻠﻒ از اﻳﻦ اﺻﻞ ﻃﺒﻖ ﻗﺎﻧﻮن
ﻣﺠﺎزات ﻣﻲ ﺷﻮد.
اﺻﻞ ﺳﻲ و ﻧﻬﻢ :ﻫﺘﻚ ﺣﺮﻣﺖ و ﺣﻴﺜﻴﺖ ﻛﺴﻲ ﻛﻪ ﺑﻪ ﺣﻜﻢ ﻗﺎﻧﻮن دﺳﺘﮕﻴﺮ ،ﺑﺎزداﺷﺖ ،زﻧﺪاﻧﻲ ﻳﺎ ﺗﺒﻌﻴﺪ ﺷﺪه ،ﺑﻪ ﻫﺮ ﺻﻮرت
ﻛﻪ ﺑﺎﺷﺪ ﻣﻤﻨﻮع و ﻣﻮﺟﺐ ﻣﺠﺎزات اﺳﺖ.
اﺻﻞ ﭼﻬﻠﻢ :ﻫﻴﭽﻜﺲ ﻧﻤﻲ ﺗﻮاﻧﺪ اﻋﻤﺎل ﺣﻖ ﺧﻮﻳﺶ را وﺳﻴﻠﻪ اﺿﺮار ﺑﻪ ﻏﻴﺮ ﻳﺎ ﺗﺠﺎوز ﺑﻪ ﻣﻨﺎﻓﻊ ﻋﻤﻮﻣﻲ ﻗﺮار دﻫﺪ.
اﺻﻞ ﭼﻬﻞ و ﻳﻜﻢ :ﺗﺎﺑﻌﻴﺖ ﻛﺸﻮر اﻳﺮان ﺣﻖ ﻣﺴﻠّﻢ ﻫﺮ ﻓﺮد اﻳﺮاﻧﻲ اﺳﺖ و دوﻟﺖ ﻧﻤﻲ ﺗﻮاﻧﺪ از ﻫﻴﭻ اﻳﺮاﻧﻲ ﺳﻠﺐ ﺗﺎﺑﻌﻴﺖ
ﻛﻨﺪ ،ﻣﮕﺮ ﺑﻪ درﺧﻮاﺳﺖ ﺧﻮد او ﻳﺎ در ﺻﻮرﺗﻲ ﻛﻪ ﺑﻪ ﺗﺎﺑﻌﻴﺖ ﻛﺸﻮر دﻳﮕﺮي درآﻳﺪ.
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اﺻﻞ ﭼﻬﻞ و دوم :اﺗﺒﺎع ﺧﺎرﺟﻪ ﻣﻲ ﺗﻮاﻧﻨﺪ در ﺣﺪود ﻗﻮاﻧﻴﻦ ﺑﻪ ﺗﺎﺑﻌﻴﺖ اﻳﺮان در آﻳﻨﺪ و ﺳﻠﺐ ﺗﺎﺑﻌﻴﺖ اﻳﻦ ﮔﻮﻧﻪ اﺷﺨﺎص در
ﺻﻮرﺗﻲ ﻣﻤﻜﻦ اﺳﺖ ﻛﻪ دوﻟﺖ دﻳﮕﺮي ﺗﺎﺑﻌﻴﺖ آﻧﻬﺎ را ﺑﭙﺬﻳﺮد ﻳﺎ ﺧﻮد آﻧﻬﺎ درﺧﻮاﺳﺖ ﻛﻨﻨﺪ.
ﻓﺼﻞ ﭘﻨﺠﻢ :ﺣﻖ ﺣﺎﻛﻤﻴﺖ ﻣﻠﺖ و ﻗﻮاي ﻧﺎﺷﻲ از آن
اﺻﻞ ﭘﻨﺠﺎه و ﺷﺸﻢ :ﺣﺎﻛﻤﻴﺖ ﻣﻄﻠﻖ ﺑﺮ ﺟﻬﺎن و اﻧﺴﺎن از آن ﺧﺪاﺳﺖ و ﻫﻢ او ،اﻧﺴﺎن را ﺑﺮ ﺳﺮﻧﻮﺷﺖ اﺟﺘﻤﺎﻋﻲ ﺧﻮﻳﺶ
ﺣﺎﻛﻢ ﺳﺎﺧﺘﻪ اﺳﺖ .ﻫﻴﭽﻜﺲ ﻧﻤﻲ ﺗﻮاﻧﺪ اﻳﻦ ﺣﻖ اﻟﻬﻲ را از اﻧﺴﺎن ﺳﻠﺐ ﻛﻨﺪ ﻳﺎ در ﺧﺪﻣﺖ ﻣﻨﺎﻓﻊ ﻓﺮد ﻳﺎ ﮔﺮوﻫﻲ ﺧﺎص
ﻗﺮار دﻫﺪ و ﻣﻠﺖ اﻳﻦ ﺣﻖ ﺧﺪاداد را از ﻃﺮﻗﻲ ﻛﻪ در اﺻﻮل ﺑﻌﺪ ﻣﻲ آﻳﺪ اﻋﻤﺎل ﻣﻲ ﻛﻨﺪ.
اﺻﻞ ﭘﻨﺠﺎه و ﻫﻔﺘﻢ )ﻣﺼﻮب  :(1989ﻗﻮاي ﺣﺎﻛﻢ در ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﻳﺮان ﻋﺒﺎرﺗﻨﺪ از :ﻗﻮه ﻣﻘﻨﻨﻪ ،ﻗﻮه ﻣﺠﺮﻳﻪ و ﻗﻮه
ﻗﻀﺎﺋﻴﻪ ﻛﻪ زﻳﺮ ﻧﻈﺮ وﻻﻳﺖ ﻣﻄﻠﻘﻪ اﻣﺮ و اﻣﺎﻣﺖ اﻣﺖ ﺑﺮ ﻃﺒﻖ اﺻﻮل آﻳﻨﺪه اﻳﻦ ﻗﺎﻧﻮن اﻋﻤﺎل ﻣﻲ ﮔﺮدﻧﺪ .اﻳﻦ ﻗﻮا ﻣﺴﺘﻘﻞ از
ﻳﻜﺪﻳﮕﺮﻧﺪ.
اﺻﻞ ﭘﻨﺠﺎه و ﻫﻔﺘﻢ )ﻣﺼﻮب  :(1979ﻗﻮاي ﺣﺎﻛﻢ در ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﻳﺮان ﻋﺒﺎرﺗﻨﺪ از  :ﻗﻮه ﻣﻘﻨﻨﻪ ،ﻗﻮه ﻣﺠﺮﻳﻪ و ﻗﻮه
ﻗﻀﺎﺋﻴﻪ ﻛﻪ زﻳﺮ ﻧﻈﺮ وﻻﻳﺖ اﻣﺮ و اﻣﺎﻣﺖ اﻣﺖ ،ﺑﺮ ﻃﺒﻖ اﺻﻮل آﻳﻨﺪه اﻳﻦ ﻗﺎﻧﻮن اﻋﻤﺎل ﻣﻲ ﮔﺮدﻧﺪ .اﻳﻦ ﻗﻮا ﻣﺴﺘﻘﻞ از
ﻳﻜﺪﻳﮕﺮﻧﺪ و ارﺗﺒﺎط ﻣﻴﺎن آﻧﻬﺎ ﺑﻪ وﺳﻴﻠﻪ رﺋﻴﺲ ﺟﻤﻬﻮر ﺑﺮﻗﺮار ﻣﻲ ﮔﺮدد.
اﺻﻞ ﭘﻨﺠﺎه و ﻫﺸﺘﻢ :اﻋﻤﺎل ﻗﻮه ﻣﻘﻨﻨﻪ از ﻃﺮﻳﻖ ﻣﺠﻠﺲ ﺷﻮراي اﺳﻼﻣﻲ اﺳﺖ ﻛﻪ از ﻧﻤﺎﻳﻨﺪﮔﺎن ﻣﻨﺘﺨﺐ ﻣﺮدم ﺗﺸﻜﻴﻞ ﻣﻲ
ﺷﻮد و ﻣﺼﻮﺑﺎت آن ﭘﺲ از ﻃﻲ ﻣﺮاﺣﻠﻲ ﻛﻪ در اﺻﻮل ﺑﻌﺪ ﻣﻲ آﻳﺪ ﺑﺮاي اﺟﺮا ﺑﻪ ﻗﻮه ﻣﺠﺮﻳﻪ و ﻗﻀﺎﺋﻴﻪ اﺑﻼغ ﻣﻲ ﮔﺮدد.
اﺻﻞ ﭘﻨﺠﺎه و ﻧﻬﻢ :در ﻣﺴﺎﺋﻞ ﺑﺴﻴﺎر ﻣﻬﻢ اﻗﺘﺼﺎدي ،ﺳﻴﺎﺳﻲ ،اﺟﺘﻤﺎﻋﻲ و ﻓﺮﻫﻨﮕﻲ ﻣﻤﻜﻦ اﺳﺖ اﻋﻤﺎل ﻗﻮه ﻣﻘﻨﻨﻪ از راه ﻫﻤﻪ
ﭘﺮﺳﻲ و ﻣﺮاﺟﻌﻪ ﻣﺴﺘﻘﻴﻢ ﺑﻪ آراء ﻣﺮدم ﺻﻮرت ﮔﻴﺮد .در ﺧﻮاﺳﺖ ﻣﺮاﺟﻌﻪ ﺑﻪ آراء ﻋﻤﻮﻣﻲ ﺑﺎﻳﺪ ﺑﻪ ﺗﺼﻮﻳﺐ دو ﺳﻮم ﻣﺠﻤﻮع
ﻧﻤﺎﻳﻨﺪﮔﺎن ﻣﺠﻠﺲ ﺑﺮﺳﺪ.
اﺻﻞ ﺷﺼﺘﻢ )ﻣﺼﻮب  :(1989اﻋﻤﺎل ﻗﻮه ﻣﺠﺮﻳﻪ ﺟﺰ در اﻣﻮري ﻛﻪ در اﻳﻦ ﻗﺎﻧﻮن ﻣﺴﺘﻘﻴﻤ Ĥﺑﺮ ﻋﻬﺪه رﻫﺒﺮي ﮔﺬارده ﺷﺪه ،از
ﻃﺮﻳﻖ رﺋﻴﺲ ﺟﻤﻬﻮر و وزرا اﺳﺖ.
اﺻﻞ ﺷﺼﺘﻢ )ﻣﺼﻮب  :(1979اﻋﻤﺎل ﻗﻮه ﻣﺠﺮﻳﻪ ﺟﺰ در اﻣﻮري ﻛﻪ در اﻳﻦ ﻗﺎﻧﻮن ﻣﺴﺘﻘﻴﻤ Ĥﺑﺮ ﻋﻬﺪه رﻫﺒﺮي ﮔﺬارده ﺷﺪه ،از
ﻃﺮﻳﻖ رﺋﻴﺲ ﺟﻤﻬﻮر و ﻧﺨﺴﺖ وزﻳﺮ و وزرا اﺳﺖ.
اﺻﻞ ﺷﺼﺖ و ﻳﻜﻢ :اﻋﻤﺎل ﻗﻮه ﻗﻀﺎﺋﻴﻪ ﺑﻪ وﺳﻴﻠﻪ دادﮔﺎه ﻫﺎي دادﮔﺴﺘﺮي اﺳﺖ ﻛﻪ ﺑﺎﻳﺪ ﻃﺒﻖ ﻣﻮازﻳﻦ اﺳﻼﻣﻲ ﺗﺸﻜﻴﻞ ﺷﻮد و
ﺑﻪ ﺣﻞ و ﻓﺼﻞ دﻋﺎوي و ﺣﻔﻆ ﺣﻘﻮق ﻋﻤﻮﻣﻲ و ﮔﺴﺘﺮش و اﺟﺮاي ﻋﺪاﻟﺖ و اﻗﺎﻣﻪ ﺣﺪود اﻟﻬﻲ ﺑﭙﺮدازد.
ﻓﺼﻞ ﺷﺸﻢ  :ﻗﻮه ﻣﻘﻨﻨﻪ
اﺻﻞ ﺷﺼﺖ و ﭼﻬﺎرم )ﻣﺼﻮب  :(1989ﻋﺪه ﻧﻤﺎﻳﻨﺪﮔﺎن ﻣﺠﻠﺲ ﺷﻮراي اﺳﻼﻣﻲ دوﻳﺴﺖ و ﻫﻔﺘﺎد ﻧﻔﺮ اﺳﺖ و از ﺗﺎرﻳﺦ ﻫﻤﻪ
ﭘﺮﺳﻲ ﺳﺎل ﻳﻜﻬﺰار و ﺳﻴﺼﺪ و ﺷﺼﺖ و ﻫﺸﺖ ﻫﺠﺮي ﺷﻤﺴﻲ ﭘﺲ از ﻫﺮ ده ﺳﺎل ،ﺑﺎ در ﻧﻈﺮ ﮔﺮﻓﺘﻦ ﻋﻮاﻣﻞ اﻧﺴﺎﻧﻲ،
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ﺳﻴﺎﺳﻲ ،ﺟﻐﺮاﻓﻴﺎﻳﻲ و ﻧﻈﺎﻳﺮ آﻧﻬﺎ ﺣﺪاﻛﺜﺮ ﺑﻴﺴﺖ ﻧﻔﺮ ﻧﻤﺎﻳﻨﺪه ﻣﻲ ﺗﻮاﻧﺪ اﺿﺎﻓﻪ ﺷﻮد .زرﺗﺸﺘﻴﺎن و ﻛﻠﻴﻤﻴﺎن ﻫﺮ ﻛﺪام ﻳﻚ ﻧﻤﺎﻳﻨﺪه
و ﻣﺴﻴﺤﻴﺎن آﺷﻮري و ﻛﻠﺪاﻧﻲ ﻣﺠﻤﻮﻋ Ĥﻳﻚ ﻧﻤﺎﻳﻨﺪه و ﻣﺴﻴﺤﻴﺎن ارﻣﻨﻲ ﺟﻨﻮب و ﺷﻤﺎل ﻫﺮ ﻛﺪام ﻳﻚ ﻧﻤﺎﻳﻨﺪه اﻧﺘﺨﺎب ﻣﻲ
ﻛﻨﻨﺪ .ﻣﺤﺪوده ﺣﻮزه ﻫﺎي اﻧﺘﺨﺎﺑﻴﻪ و ﺗﻌﺪاد ﻧﻤﺎﻳﻨﺪﮔﺎن را ﻗﺎﻧﻮن ﻣﻌﻴﻦ ﻣﻲ ﻛﻨﺪ.
اﺻﻞ ﺷﺼﺖ و ﭼﻬﺎرم )ﻣﺼﻮب  :(1979ﻋﺪه ﻧﻤﺎﻳﻨﺪﮔﺎن ﻣﺠﻠﺲ ﺷﻮراي ﻣﻠﻲ دوﻳﺴﺖ و ﻫﻔﺘﺎد ﻧﻔﺮ اﺳﺖ و ﭘﺲ از ﻫﺮ ده
ﺳﺎل در ﺻﻮرت زﻳﺎد ﺷﺪن ﺟﻤﻌﻴﺖ ﻛﺸﻮر در ﻫﺮ ﺣﻮزه اﻧﺘﺨﺎﺑﻲ ﺑﻪ ﻧﺴﺒﺖ ﻫﺮ ﻳﻜﺼﺪ و ﭘﻨﺠﺎه ﻫﺰار ﻧﻔﺮ ﻳﻚ ﻧﻤﺎﻳﻨﺪه اﺿﺎﻓﻪ
ﻣﻲ ﺷﻮد .زرﺗﺸﺘﻴﺎن و ﻛﻠﻴﻤﻴﺎن ﻫﺮ ﻛﺪام ﻳﻚ ﻧﻤﺎﻳﻨﺪه و ﻣﺴﻴﺤﻴﺎن آﺷﻮري و ﻛﻠﺪاﻧﻲ ﻣﺠﻤﻮﻋﺎ ﻳﻚ ﻧﻤﺎﻳﻨﺪه و ﻣﺴﻴﺤﻴﺎن ارﻣﻨﻲ
ﺟﻨﻮب و ﺷﻤﺎل ﻫﺮ ﻛﺪام ﻳﻚ ﻧﻤﺎﻳﻨﺪه اﻧﺘﺨﺎب ﻣﻲ ﻛﻨﻨﺪ و در ﺻﻮرت اﻓﺰاﻳﺶ ﺟﻤﻌﻴﺖ ﻫﺮ ﻳﻚ از اﻗﻠﻴﺖ ﻫﺎ ﭘﺲ از ﻫﺮ ده
ﺳﺎل ﺑﻪ ازاي ﻫﺮ ﻳﻜﺼﺪ و ﭘﻨﺠﺎه ﻫﺰار ﻧﻔﺮ اﺿﺎﻓﻲ ﻳﻚ ﻧﻤﺎﻳﻨﺪه اﺿﺎﻓﻲ ﺧﻮاﻫﻨﺪ داﺷﺖ .ﻣﻘﺮرات ﻣﺮﺑﻮط ﺑﻪ اﻧﺘﺨﺎﺑﺎت را ﻗﺎﻧﻮن
ﻣﻌﻴﻦ ﻣﻲ ﻛﻨﺪ.
اﺻﻞ ﺷﺼﺖ و ﻫﻔﺘﻢ :ﻧﻤﺎﻳﻨﺪﮔﺎن ﺑﺎﻳﺪ در ﻧﺨﺴﺘﻴﻦ ﺟﻠﺴﻪ ﻣﺠﻠﺲ ﺑﻪ ﺗﺮﺗﻴﺐ زﻳﺮ ﺳﻮﮔﻨﺪ ﻳﺎد ﻛﻨﻨﺪ و ﻣﺘﻦ ﻗﺴﻢ ﻧﺎﻣﻪ را اﻣﻀﺎ
ﻧﻤﺎﻳﻨﺪ.
ﺑﺴﻢ اﷲ اﻟﺮﺣﻤﻦ اﻟﺮﺣﻴﻢ
"ﻣﻦ در ﺑﺮاﺑﺮ ﻗﺮآن ﻣﺠﻴﺪ ،ﺑﻪ ﺧﺪاي ﻗﺎدر ﻣﺘﻌﺎل ﺳﻮﮔﻨﺪ ﻳﺎد ﻣﻲ ﻛﻨﻢ "....
ﻧﻤﺎﻳﻨﺪﮔﺎن اﻗﻠﻴﺘﻬﺎي دﻳﻨﻲ اﻳﻦ ﺳﻮﮔﻨﺪ را ﺑﺎ ذﻛﺮ ﻛﺘﺎب آﺳﻤﺎﻧﻲ ﺧﻮد ﻳﺎد ﺧﻮاﻫﻨﺪ ﻛﺮد .ﻧﻤﺎﻳﻨﺪﮔﺎﻧﻲ ﻛﻪ در ﺟﻠﺴﻪ ﻧﺨﺴﺖ
ﺷﺮﻛﺖ ﻧﺪارﻧﺪ ﺑﺎﻳﺪ در اوﻟﻴﻦ ﺟﻠﺴﻪ اي ﻛﻪ ﺣﻀﻮر ﭘﻴﺪا ﻣﻲ ﻛﻨﻨﺪ ﻣﺮاﺳﻢ ﺳﻮﮔﻨﺪ را ﺑﻪ ﺟﺎي آوردﻧﺪ.
اﺻﻞ ﻫﻔﺘﺎد و دوم :ﻣﺠﻠﺲ ﺷﻮراي اﺳﻼﻣﻲ ﻧﻤﻲ ﺗﻮاﻧﺪ ﻗﻮاﻧﻴﻨﻲ وﺿﻊ ﻛﻨﺪ ﻛﻪ ﺑﺎ اﺻﻮل و اﺣﻜﺎم ﻣﺬﻫﺐ رﺳﻤﻲ ﻛﺸﻮر ﻳﺎ
ﻗﺎﻧﻮن اﺳﺎﺳﻲ ﻣﻐﺎﻳﺮت داﺷﺘﻪ ﺑﺎﺷﺪ .ﺗﺸﺨﻴﺺ اﻳﻦ اﻣﺮ ﺑﻪ ﺗﺮﺗﻴﺒﻲ ﻛﻪ در اﺻﻞ ﻧﻮد و ﺷﺸﻢ آﻣﺪه ﺑﺮ ﻋﻬﺪه ﺷﻮراي ﻧﮕﻬﺒﺎن
اﺳﺖ.
اﺻﻞ ﻫﻔﺘﺎد و ﻧﻬﻢ :ﺑﺮﻗﺮاري ﺣﻜﻮﻣﺖ ﻧﻈﺎﻣﻲ ﻣﻤﻨﻮع اﺳﺖ .در ﺣﺎﻟﺖ ﺟﻨﮓ و ﺷﺮاﻳﻂ اﺿﻄﺮاري ﻧﻈﻴﺮ آن ،دوﻟﺖ ﺣﻖ دارد ﺑﺎ
ﺗﺼﻮﻳﺐ ﻣﺠﻠﺲ ﺷﻮراي اﺳﻼﻣﻲ ﻣﻮﻗﺘ Ĥﻣﺤﺪودﻳﺘﻬﺎي ﺿﺮوري را ﺑﺮﻗﺮار ﻧﻤﺎﻳﺪ ،وﻟﻲ ﻣﺪت آن ﺑﻪ ﻫﺮ ﺣﺎل ﻧﻤﻲ ﺗﻮاﻧﺪ ﺑﻴﺶ از
ﺳﻲ روز ﺑﺎﺷﺪ و در ﺻﻮرﺗﻲ ﻛﻪ ﺿﺮورت ﻫﻤﭽﻨﺎن ﺑﺎﻗﻲ ﺑﺎﺷﺪ دوﻟﺖ ﻣﻮﻇﻒ اﺳﺖ ﻣﺠﺪدآ از ﻣﺠﻠﺲ ﻛﺴﺐ ﻣﺠﻮز ﻛﻨﺪ.
اﺻﻞ ﻧﻮد و ﻳﻜﻢ )ﻣﺼﻮب  :(1989ﺑﻪ ﻣﻨﻈﻮر ﭘﺎﺳﺪاري از اﺣﻜﺎم اﺳﻼم و ﻗﺎﻧﻮن اﺳﺎﺳﻲ از ﻧﻈﺮ ﻋﺪم ﻣﻐﺎﻳﺮت ﻣﺼﻮﺑﺎت
ﻣﺠﻠﺲ ﺷﻮراي ﻣﻠﻲ ﺑﺎ آﻧﻬﺎ ،ﺷﻮراﻳﻲ ﺑﻪ ﻧﺎم ﺷﻮراي ﻧﮕﻬﺒﺎن ﺑﺎ ﺗﺮﻛﻴﺐ زﻳﺮ ﺗﺸﻜﻴﻞ ﻣﻲ ﺷﻮد.
 - 1ﺷﺶ ﻧﻔﺮ از ﻓﻘﻬﺎي ﻋﺎدل و آﮔﺎه ﺑﻪ ﻣﻘﺘﻀﻴﺎت زﻣﺎن و ﻣﺴﺎﺋﻞ روز .اﻧﺘﺨﺎب اﻳﻦ ﻋﺪه ﺑﺎ ﻣﻘﺎم رﻫﺒﺮي اﺳﺖ.
 - 2ﺷﺶ ﻧﻔﺮ ﺣﻘﻮﻗﺪان ،در رﺷﺘﻪ ﻫﺎي ﻣﺨﺘﻠﻒ ﺣﻘﻮﻗﻲ ،از ﻣﻴﺎن ﺣﻘﻮﻗﺪاﻧﺎن ﻣﺴﻠﻤﺎﻧﻲ ﻛﻪ ﺑﻪ وﺳﻴﻠﻪ رﺋﻴﺲ ﻗﻮه ﻗﻀﺎﺋﻴﻪ ﺑﻪ
ﻣﺠﻠﺲ ﺷﻮراي ﻣﻠﻲ ﻣﻌﺮﻓﻲ ﻣﻲ ﺷﻮﻧﺪ و ﺑﺎ راي ﻣﺠﻠﺲ اﻧﺘﺨﺎب ﻣﻲ ﮔﺮدﻧﺪ.
اﺻﻞ ﻧﻮد و ﻳﻜﻢ )ﻣﺼﻮب  :(1979ﺑﻪ ﻣﻨﻈﻮر ﭘﺎﺳﺪاري از اﺣﻜﺎم اﺳﻼم و ﻗﺎﻧﻮن اﺳﺎﺳﻲ از ﻧﻈﺮ ﻋﺪم ﻣﻐﺎﻳﺮت ﻣﺼﻮﺑﺎت
ﻣﺠﻠﺲ ﺷﻮراي ﻣﻠﻲ ﺑﺎ آﻧﻬﺎ ،ﺷﻮراﻳﻲ ﺑﻪ ﻧﺎم ﺷﻮراي ﻧﮕﻬﺒﺎن ﺑﺎ ﺗﺮﻛﻴﺐ زﻳﺮ ﺗﺸﻜﻴﻞ ﻣﻲ ﺷﻮد:
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 - 1ﺷﺶ ﻧﻔﺮ از ﻓﻘﻬﺎي ﻋﺎدل و آﮔﺎه ﺑﻪ ﻣﻘﺘﻀﻴﺎت زﻣﺎن و ﻣﺴﺎﺋﻞ روز .اﻧﺘﺨﺎب اﻳﻦ ﻋﺪه ﺑﺎ رﻫﺒﺮ ﻳﺎ ﺷﻮراي رﻫﺒﺮي اﺳﺖ.
 - 2ﺷﺶ ﻧﻔﺮ ﺣﻘﻮﻗﺪان ،در رﺷﺘﻪ ﻫﺎي ﻣﺨﺘﻠﻒ ﺣﻘﻮﻗﻲ ،از ﻣﻴﺎن ﺣﻘﻮﻗﺪاﻧﺎن ﻣﺴﻠﻤﺎﻧﻲ ﻛﻪ ﺑﻪ وﺳﻴﻠﻪ ﺷﻮراي ﻋﺎﻟﻲ ﻗﻀﺎﻳﻲ ﺑﻪ
ﻣﺠﻠﺲ ﺷﻮراي ﻣﻠﻲ ﻣﻌﺮﻓﻲ ﻣﻲ ﺷﻮﻧﺪ وﺑﺎ راي ﻣﺠﻠﺲ اﻧﺘﺨﺎب ﻣﻲ ﮔﺮدﻧﺪ.
اﺻﻞ ﻧﻮد و دوم :اﻋﻀﺎي ﺷﻮراي ﻧﮕﻬﺒﺎن ﺑﺮاي ﻣﺪت ﺷﺶ ﺳﺎل اﻧﺘﺨﺎب ﻣﻲ ﺷﻮﻧﺪ وﻟﻲ در ﻧﺨﺴﺘﻴﻦ دوره ﭘﺲ از ﮔﺬﺷﺘﻦ
ﺳﻪ ﺳﺎل ،ﻧﻴﻤﻲ از اﻋﻀﺎ ﻫﺮ ﮔﺮوه ﺑﻪ ﻗﻴﺪ ﻗﺮﻋﻪ ﺗﻐﻴﻴﺮ ﻣﻲ ﻳﺎﺑﻨﺪ و اﻋﻀﺎي ﺗﺎزه اي ﺑﻪ ﺟﺎي آﻧﻬﺎ اﻧﺘﺨﺎب ﻣﻲ ﺷﻮﻧﺪ.
اﺻﻞ ﻧﻮد و ﺷﺸﻢ :ﺗﺸﺨﻴﺺ ﻋﺪم ﻣﻐﺎﻳﺮت ﻣﺼﻮﺑﺎت ﻣﺠﻠﺲ ﺷﻮراي اﺳﻼﻣﻲ ﺑﺎ اﺣﻜﺎم اﺳﻼم ﺑﺎ اﻛﺜﺮﻳﺖ ﻓﻘﻬﺎي ﺷﻮراي
ﻧﮕﻬﺒﺎن و ﺗﺸﺨﻴﺺ ﻋﺪم ﺗﻌﺎرض آﻧﻬﺎ ﺑﺎ ﻗﺎﻧﻮن اﺳﺎﺳﻲ ﺑﺮ ﻋﻬﺪه اﻛﺜﺮﻳﺖ ﻫﻤﻪ اﻋﻀﺎي ﺷﻮراي ﻧﮕﻬﺒﺎن اﺳﺖ.
اﺻﻞ ﻧﻮد و ﻧﻬﻢ )ﻣﺼﻮب  :(1989ﺷﻮراي ﻧﮕﻬﺒﺎن ﻧﻈﺎرت ﺑﺮ اﻧﺘﺨﺎﺑﺎت ﻣﺠﻠﺲ ﺧﺒﺮﮔﺎن رﻫﺒﺮي ،رﻳﺎﺳﺖ ﺟﻤﻬﻮري ،ﻣﺠﻠﺲ
ﺷﻮراي اﺳﻼﻣﻲ و ﻣﺮاﺟﻌﻪ ﺑﻪ آراء ﻋﻤﻮﻣﻲ و ﻫﻤﻪ ﭘﺮﺳﻲ را ﺑﺮ ﻋﻬﺪه دارد.
اﺻﻞ ﻧﻮد و ﻧﻬﻢ )ﻣﺼﻮب  :(1979ﺷﻮراي ﻧﮕﻬﺒﺎن ﻧﻈﺎرت ﺑﺮ اﻧﺘﺨﺎب رﺋﻴﺲ ﺟﻤﻬﻮر ،اﻧﺘﺨﺎﺑﺎت ﻣﺠﻠﺲ ﺷﻮراي ﻣﻠﻲ و
ﻣﺮاﺟﻌﻪ ﺑﻪ آراء ﻋﻤﻮﻣﻲ و ﻫﻤﻪ ﭘﺮﺳﻲ را ﺑﺮ ﻋﻬﺪه دارد.
اﺻﻞ ﻳﻜﺼﺪ و ﭘﻨﺠﻢ :ﺗﺼﻤﻴﻤﺎت ﺷﻮراﻫﺎ ﻧﺒﺎﻳﺪ ﻣﺨﺎﻟﻒ ﻣﻮازﻳﻦ اﺳﻼم و ﻗﻮاﻧﻴﻦ ﻛﺸﻮر ﺑﺎﺷﺪ.
ﻓﺼﻞ ﻫﺸﺘﻢ  :رﻫﺒﺮ ﻳﺎ ﺷﻮراي رﻫﺒﺮي
اﺻﻞ ﻳﻜﺼﺪ و ﻫﻔﺘﻢ )ﻣﺼﻮب  :(1989ﭘﺲ از ﻣﺮﺟﻊ ﻋﺎﻟﻴﻘﺪر ﺗﻘﻠﻴﺪ و رﻫﺒﺮ ﻛﺒﻴﺮ اﻧﻘﻼب ﺟﻬﺎﻧﻲ اﺳﻼم و ﺑﻨﻴﺎﻧﮕﺬار ﺟﻤﻬﻮري
اﺳﻼﻣﻲ اﻳﺮان ﺣﻀﺮت آﻳﺖ اﷲ اﻟﻌﻈﻤﻲ اﻣﺎم ﺧﻤﻴﻨﻲ "ﻗﺪس ﺳﺮه اﻟﺸﺮﻳﻒ" ﻛﻪ از ﻃﺮف اﻛﺜﺮﻳﺖ ﻗﺎﻃﻊ ﻣﺮدم ﺑﻪ ﻣﺮﺟﻌﻴﺖ و
رﻫﺒﺮي ﺷﻨﺎﺧﺘﻪ و ﭘﺬﻳﺮﻓﺘﻪ ﺷﺪﻧﺪ ،ﺗﻌﻴﻴﻦ رﻫﺒﺮ ﺑﻪ ﻋﻬﺪه ﺧﺒﺮﮔﺎن ﻣﻨﺘﺨﺐ ﻣﺮدم اﺳﺖ .ﺧﺒﺮﮔﺎن رﻫﺒﺮي درﺑﺎره ﻫﻤﻪ ﻓﻘﻬﺎ واﺟﺪ
ﺷﺮاﻳﻂ ﻣﺬﻛﻮر در اﺻﻮل ﭘﻨﺠﻢ و ﻳﻜﺼﺪ و ﻧﻬﻢ ﺑﺮرﺳﻲ و ﻣﺸﻮرت ﻣﻲ ﻛﻨﻨﺪ؛ ﻫﺮ ﮔﺎه ﻳﻜﻲ از آﻧﺎن را اﻋﻠﻢ ﺑﻪ اﺣﻜﺎم و
ﻣﻮﺿﻮﻋﺎت ﻓﻘﻬﻲ ﻳﺎ ﻣﺴﺎﺋﻞ ﺳﻴﺎﺳﻲ و اﺟﺘﻤﺎﻋﻲ ﻳﺎ داراي ﻣﻘﺒﻮﻟﻴﺖ ﻋﺎﻣﻪ ﻳﺎ واﺟﺪ ﺑﺮﺟﺴﺘﮕﻲ ﺧﺎص در ﻳﻜﻲ از ﺻﻔﺎت
ﻣﺬﻛﻮر در اﺻﻞ ﻳﻜﺼﺪ و ﻧﻬﻢ ﺗﺸﺨﻴﺺ دﻫﻨﺪ او را ﺑﻪ رﻫﺒﺮي اﻧﺘﺨﺎب ﻣﻲ ﻛﻨﻨﺪ و در ﻏﻴﺮ اﻳﻦ ﺻﻮرت ﻳﻜﻲ از آﻧﺎن را ﺑﻪ
ﻋﻨﻮان رﻫﺒﺮ اﻧﺘﺨﺎب و ﻣﻌﺮﻓﻲ ﻣﻲ ﻧﻤﺎﻳﻨﺪ .رﻫﺒﺮ ﻣﻨﺘﺨﺐ ﺧﺒﺮﮔﺎن ،وﻻﻳﺖ اﻣﺮ و ﻫﻤﻪ ﻣﺴﺌﻮﻟﻴﺖ ﻫﺎي ﻧﺎﺷﻲ از آن را ﺑﺮ ﻋﻬﺪه
ﺧﻮاﻫﺪ داﺷﺖ .رﻫﺒﺮ در ﺑﺮاﺑﺮ ﻗﻮاﻧﻴﻦ ﺑﺎ ﺳﺎﻳﺮ اﻓﺮاد ﻛﺸﻮر ﻣﺴﺎوي اﺳﺖ.
اﺻﻞ ﻳﻜﺼﺪ و ﻫﻔﺘﻢ )ﻣﺼﻮب  :(1979ﻫﺮ ﮔﺎه ﻳﻜﻲ از ﻓﻘﻬﺎي واﺟﺪ ﺷﺮاﻳﻂ ﻣﺬﻛﻮر در اﺻﻞ ﭘﻨﺠﻢ اﻳﻦ ﻗﺎﻧﻮن از ﻃﺮف
اﻛﺜﺮﻳﺖ ﻗﺎﻃﻊ ﻣﺮدم ﺑﻪ ﻣﺮﺟﻌﻴﺖ و رﻫﺒﺮي ﺷﻨﺎﺧﺘﻪ و ﭘﺬﻳﺮﻓﺘﻪ ﺷﺪه ﺑﺎﺷﺪ ،ﻫﻤﺎﻧﮕﻮﻧﻪ ﻛﻪ در ﻣﻮرد ﻣﺮﺟﻊ ﻋﺎﻟﻴﻘﺪر ﺗﻘﻠﻴﺪ و رﻫﺒﺮ
اﻧﻘﻼب آﻳﺖ اﷲ اﻟﻌﻈﻤﻲ اﻣﺎم ﺧﻤﻴﻨﻲ ﭼﻨﻴﻦ ﺷﺪه اﺳﺖ ،اﻳﻦ رﻫﺒﺮ ،وﻻﻳﺖ اﻣﺮ و ﻫﻤﻪ ﻣﺴﺌﻮﻟﻴﺘﻬﺎي ﻧﺎﺷﻲ از آن را ﺑﺮ ﻋﻬﺪه
دارد ،در ﻏﻴﺮ اﻳﻦ ﺻﻮرت ﺧﺒﺮﮔﺎن ﻣﻨﺘﺨﺐ ﻣﺮدم درﺑﺎره ﻫﻤﻪ ﻛﺴﺎﻧﻲ ﻛﻪ ﺻﻼﺣﻴﺖ ﻣﺮﺟﻌﻴﺖ و رﻫﺒﺮي دارﻧﺪ ﺑﺮرﺳﻲ و
ﻣﺸﻮرت ﻣﻲ ﻛﻨﻨﺪ ،ﻫﺮ ﮔﺎه ﻳﻚ ﻣﺮﺟﻊ را داراي ﺑﺮﺟﺴﺘﮕﻲ ﺧﺎص ﺑﺮاي رﻫﺒﺮي ﺑﻴﺎﺑﻨﺪ او را ﺑﻪ ﻋﻨﻮان رﻫﺒﺮ ﺑﻪ ﻣﺮدم ﻣﻌﺮﻓﻲ
ﻣﻲ ﻧﻤﺎﻳﻨﺪ ،وﮔﺮﻧﻪ ﺳﻪ ﻳﺎ ﭘﻨﺞ ﻣﺮﺟﻊ واﺟﺪ ﺷﺮاﻳﻂ رﻫﺒﺮي را ﺑﻪ ﻋﻨﻮان اﻋﻀﺎءي ﺷﻮراي رﻫﺒﺮي ﺗﻌﻴﻴﻦ و ﺑﻪ ﻣﺮدم ﻣﻌﺮﻓﻲ ﻣﻲ
ﻛﻨﻨﺪ.
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اﺻﻞ ﻳﻜﺼﺪ و ﻧﻬﻢ )ﻣﺼﻮب  :(1989ﺷﺮاﻳﻂ و ﺻﻔﺎت رﻫﺒﺮ:
 - 1ﺻﻼﺣﻴﺖ ﻋﻠﻤﻲ ﻻزم ﺑﺮاي اﻓﺘﺎء در اﺑﻮاب ﻣﺨﺘﻠﻒ ﻓﻘﻪ.
 -2ﻋﺪاﻟﺖ و ﺗﻘﻮاي ﻻزم ﺑﺮاي رﻫﺒﺮي اﻣﺖ اﺳﻼم.
 -3ﺑﻴﻨﺶ ﺻﺤﻴﺢ ﺳﻴﺎﺳﻲ و اﺟﺘﻤﺎﻋﻲ ،ﺗﺪﺑﻴﺮ ،ﺷﺠﺎﻋﺖ ،ﻣﺪﻳﺮﻳﺖ و ﻗﺪرت ﻛﺎﻓﻲ ﺑﺮاي رﻫﺒﺮي .در ﺻﻮرت ﺗﻌﺪد واﺟﺪﻳﻦ
ﺷﺮاﻳﻂ ﻓﻮق ،ﺷﺨﺼﻲ ﻛﻪ داراي ﺑﻴﻨﺶ ﻓﻘﻬﻲ و ﺳﻴﺎﺳﻲ ﻗﻮي ﺗﺮ ﺑﺎﺷﺪ ﻣﻘﺪم اﺳﺖ.
اﺻﻞ ﻳﻜﺼﺪ و ﻧﻬﻢ )ﻣﺼﻮب  :(1979ﺷﺮاﻳﻂ و ﺻﻔﺎت رﻫﺒﺮ ﻳﺎ اﻋﻀﺎي ﺷﻮراي رﻫﺒﺮي:
 - 1ﺻﻼﺣﻴﺖ ﻋﻠﻤﻲ و ﺗﻘﻮاﻳﻲ ﻻزم ﺑﺮاي اﻓﺘﺎ و ﻣﺮﺟﻌﻴﺖ.
 - 2ﺑﻴﻨﺶ ﺳﻴﺎﺳﻲ و اﺟﺘﻤﺎﻋﻲ و ﺷﺠﺎﻋﺖ و ﻗﺪرت و ﻣﺪﻳﺮﻳﺖ ﻛﺎﻓﻲ ﺑﺮاي رﻫﺒﺮي.
اﺻﻞ ﻳﻜﺼﺪ و دﻫﻢ )ﻣﺼﻮب  :(1989وﻇﺎﻳﻒ و اﺧﺘﻴﺮات رﻫﺒﺮ:
 - 1ﺗﻌﻴﻴﻦ ﺳﻴﺎﺳﺘﻬﺎ ﻛﻠﻲ ﻧﻈﺎم ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﻳﺮان ﭘﺲ از ﻣﺸﻮرت ﺑﺎ ﻣﺠﻤﻊ ﺗﺸﺨﻴﺺ ﻣﺼﻠﺤﺖ ﻧﻈﺎم.
 - 2ﻧﻈﺎرت ﺑﺮ ﺣﺴﻦ اﺟﺮاي ﺳﻴﺎﺳﺘﻬﺎي ﻛﻠﻲ ﻧﻈﺎم.
 - 3ﻓﺮﻣﺎن ﻫﻤﻪ ﭘﺮﺳﻲ.
 - 4ﻓﺮﻣﺎﻧﺪﻫﻲ ﻛﻞ ﻧﻴﺮوﻫﺎي ﻣﺴﻠﺢ.
 - 5اﻋﻼم ﺟﻨﮓ و ﺻﻠﺢ و ﺑﺴﻴﺞ ﻧﻴﺮوﻫﺎ.
 - 6ﻧﺼﺐ و ﻋﺰل و ﻗﺒﻮل اﺳﺘﻌﻔﺎي  :اﻟﻒ  -ﻓﻘﻬﺎي ﺷﻮراي ﻧﮕﻬﺒﺎن .ب  -ﻋﺎﻟﻴﺘﺮﻳﻦ ﻣﻘﺎم ﻗﻮه ﻗﻀﺎﺋﻴﻪ .ج  -رﺋﻴﺲ ﺳﺎزﻣﺎن
ﺻﺪا و ﺳﻴﻤﺎي ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﻳﺮان .د  -رﺋﻴﺲ ﺳﺘﺎد ﻣﺸﺘﺮك .ﻫـ  -ﻓﺮﻣﺎﻧﺪه ﻛﻞ ﺳﭙﺎه ﭘﺎﺳﺪاران اﻧﻘﻼب اﺳﻼﻣﻲ .و -
ﻓﺮﻣﺎﻧﺪﻫﺎن ﻋﺎﻟﻲ ﻧﻴﺮوﻫﺎي ﻧﻈﺎﻣﻲ و اﻧﺘﻈﺎﻣﻲ.
 -7ﺣﻞ اﺧﺘﻼف و ﺗﻨﻈﻴﻢ رواﺑﻂ ﻗﻮاي ﺳﻪ ﮔﺎﻧﻪ.
 - 8ﺣﻞ ﻣﻌﻀﻼت ﻧﻈﺎم ﻛﻪ از ﻃﺮق ﻋﺎدي ﻗﺎﺑﻞ ﺣﻞ ﻧﻴﺴﺖ ،از ﻃﺮﻳﻖ ﻣﺠﻤﻊ ﺗﺸﺨﻴﺺ ﻣﺼﻠﺤﺖ ﻧﻈﺎم.
 - 9اﻣﻀﺎ ﺣﻜﻢ رﻳﺎﺳﺖ ﺟﻤﻬﻮري ﭘﺲ از اﻧﺘﺨﺎب ﻣﺮدم .ﺻﻼﺣﻴﺖ داوﻃﻠﺒﺎن رﻳﺎﺳﺖ ﺟﻤﻬﻮري از ﺟﻬﺖ دارا ﺑﻮدن
ﺷﺮاﻳﻄﻲ ﻛﻪ در اﻳﻦ ﻗﺎﻧﻮن ﻣﻲ آﻳﺪ ،ﺑﺎﻳﺪ ﻗﺒﻞ از اﻧﺘﺨﺎﺑﺎت ﺑﻪ ﺗﺄﻳﻴﺪ ﺷﻮراي ﻧﮕﻬﺒﺎن و در دوره اول ﺑﻪ ﺗﺄﻳﻴﺪ رﻫﺒﺮي ﺑﺮﺳﺪ.
 - 10ﻋﺰل رﺋﻴﺲ ﺟﻤﻬﻮر ﺑﺎ در ﻧﻈﺮ ﮔﺮﻓﺘﻦ ﻣﺼﺎﻟﺢ ﻛﺸﻮر ﭘﺲ از ﺣﻜﻢ دﻳﻮان ﻋﺎﻟﻲ ﻛﺸﻮر ﺑﻪ ﺗﺨﻠﻒ وي از وﻇﺎﻳﻒ ﻗﺎﻧﻮﻧﻲ،
ﻳﺎ راي ﻣﺠﻠﺲ ﺷﻮراي اﺳﻼﻣﻲ ﺑﻪ ﻋﺪم ﻛﻔﺎﻳﺖ وي ﺑﺮ اﺳﺎس اﺻﻞ ﻫﺸﺘﺎد و ﻧﻬﻢ.
 -11ﻋﻔﻮ ﻳﺎ ﺗﺨﻔﻴﻒ ﻣﺠﺎزات ﻣﺤﻜﻮﻣﻴﻦ در ﺣﺪود ﻣﻮازﻳﻦ اﺳﻼﻣﻲ ﭘﺲ از ﭘﻴﺸﻨﻬﺎد رﺋﻴﺲ ﻗﻮه ﻗﻀﺎﺋﻴﻪ .رﻫﺒﺮ ﻣﻲ ﺗﻮاﻧﺪ
ﺑﻌﻀﻲ از وﻇﺎﻳﻒ و اﺧﺘﻴﺎرات ﺧﻮد را ﺑﻪ ﺷﺨﺺ دﻳﮕﺮي ﺗﻔﻮﻳﺾ ﻛﻨﺪ.
اﺻﻞ ﻳﻜﺼﺪ و دﻫﻢ )ﻣﺼﻮب  :(1979وﻇﺎﻳﻒ و اﺧﺘﻴﺎرات رﻫﺒﺮي:
 - 1ﺗﻌﻴﻴﻦ ﻓﻘﻬﺎي ﺷﻮراي ﻧﮕﻬﺒﺎن.
 - 2ﻧﺼﺐ ﻋﺎﻟﻴﺘﺮﻳﻦ ﻣﻘﺎم ﻗﻀﺎﻳﻲ ﻛﺸﻮر.
 - 3ﻓﺮﻣﺎﻧﺪﻫﻲ ﻛﻠﻲ ﻧﻴﺮوﻫﺎي ﻣﺴﻠﺢ ﺑﻪ ﺗﺮﺗﻴﺐ زﻳﺮ :اﻟﻒ  -ﻧﺼﺐ و ﻋﺰل رﺋﻴﺲ ﺳﺘﺎد ﻣﺸﺘﺮك .ب  -ﻧﺼﺐ و ﻋﺰل ﻓﺮﻣﺎﻧﺪه
ﻛﻞ ﺳﭙﺎه ﭘﺎﺳﺪاران اﻧﻘﻼب اﺳﻼﻣﻲ .ج  -ﺗﺸﻜﻴﻞ ﺷﻮراي ﻋﺎﻟﻲ دﻓﺎع ﻣﻠﻲ ،ﻣﺮﻛﺐ از ﻫﻔﺖ ﻧﻔﺮ از اﻋﻀﺎءي زﻳﺮ - :رﺋﻴﺲ
ﺟﻤﻬﻮر - .ﻧﺨﺴﺖ وزﻳﺮ - .وزﻳﺮ دﻓﺎع - .رﺋﻴﺲ ﺳﺘﺎد ﻣﺸﺘﺮك - .ﻓﺮﻣﺎﻧﺪه ﻛﻞ ﺳﭙﺎه ﭘﺎﺳﺪاران اﻧﻘﻼب اﺳﻼﻣﻲ - .دو ﻣﺸﺎور
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ﺑﻪ ﺗﻌﻴﻴﻦ رﻫﺒﺮ .د  -ﺗﻌﻴﻴﻦ ﻓﺮﻣﺎﻧﺪﻫﺎن ﻋﺎﻟﻲ ﻧﻴﺮوﻫﺎي ﺳﻪ ﮔﺎﻧﻪ ﺑﻪ ﭘﻴﺸﻨﻬﺎد ﺷﻮراي ﻋﺎﻟﻲ دﻓﺎع.
ﻫـ -اﻋﻼم ﺟﻨﮓ و ﺻﻠﺢ و ﺑﺴﻴﺞ ﻧﻴﺮوﻫﺎ ﺑﻪ ﭘﻴﺸﻨﻬﺎد ﺷﻮراي ﻋﺎﻟﻲ دﻓﺎع.
و  -اﻣﻀﺎي ﺣﻜﻢ رﻳﺎﺳﺖ ﺟﻤﻬﻮر ﭘﺲ از اﻧﺘﺨﺎب ﻣﺮدم .ﺻﻼﺣﻴﺖ داوﻃﻠﺒﺎن رﻳﺎﺳﺖ ﺟﻤﻬﻮري از ﺟﻬﺖ دارا ﺑﻮدن
ﺷﺮاﻳﻄﻲ ﻛﻪ در اﻳﻦ ﻗﺎﻧﻮن ﻣﻲ آﻳﺪ ﺑﺎﻳﺪ ﻗﺒﻞ از اﻧﺘﺨﺎﺑﺎت ﺑﻪ ﺗﺄﻳﻴﺪ ﺷﻮراي ﻧﮕﻬﺒﺎن و در دوره اول ﺑﻪ ﺗﺄﻳﻴﺪ رﻫﺒﺮي ﺑﺮﺳﺪ.
 -5ﻋﺰل رﺋﻴﺲ ﺟﻤﻬﻮر ﺑﺎ در ﻧﻈﺮ ﮔﺮﻓﺘﻦ ﻣﺼﺎﻟﺢ ﻛﺸﻮر ،ﭘﺲ از ﺣﻜﻢ دﻳﻮان ﻋﺎﻟﻲ ﻛﺸﻮر ﺑﻪ ﺗﺨﻠﻒ وي از وﻇﺎﻳﻒ ﻗﺎﻧﻮﻧﻲ
ﻳﺎ راي ﻣﺠﻠﺲ ﺷﻮراي ﻣﻠﻲ ﺑﻪ ﻋﺪم ﻛﻔﺎﻳﺖ ﺳﻴﺎﺳﻲ او.
 -6ﻋﻔﻮ ﻳﺎ ﺗﺨﻔﻴﻒ ﻣﺠﺎزات ﻣﺤﻜﻮﻣﻴﻦ ،در ﺣﺪود ﻣﻮازﻳﻦ اﺳﻼﻣﻲ ،ﭘﺲ از ﭘﻴﺸﻨﻬﺎد دﻳﻮان ﻋﺎﻟﻲ ﻛﺸﻮر.
اﺻﻞ ﻳﻜﺼﺪ و ﻳﺎزدﻫﻢ )ﻣﺼﻮب  :(1989ﻫﺮ ﮔﺎه رﻫﺒﺮ از اﻧﺠﺎم وﻇﺎﻳﻒ ﻗﺎﻧﻮﻧﻲ ﺧﻮد ﻧﺎﺗﻮان ﺷﻮد ﻳﺎ ﻓﺎﻗﺪ ﻳﻜﻲ از ﺷﺮاﻳﻂ
ﻣﺬﻛﻮر در اﺻﻮل ﭘﻨﺠﻢ و ﻳﻜﺼﺪ و ﻧﻬﻢ ﮔﺮدد ،ﻳﺎ ﻣﻌﻠﻮم ﺷﻮد از آﻏﺎز ﻓﺎﻗﺪ ﺑﻌﻀﻲ از ﺷﺮاﻳﻂ ﺑﻮده اﺳﺖ ،از ﻣﻘﺎم ﺧﻮد ﺑﺮ ﻛﻨﺎر
ﺧﻮاﻫﺪ ﺷﺪ .ﺗﺸﺨﻴﺺ اﻳﻦ اﻣﺮ ﺑﻪ ﻋﻬﺪه ﺧﺒﺮﮔﺎن ﻣﺬﻛﻮر در اﺻﻞ ﻳﻜﺼﺪ و ﻫﺸﺘﻢ ﻣﻲ ﺑﺎﺷﺪ .در ﺻﻮرت ﻓﻮت ﻳﺎ ﻛﻨﺎره ﮔﻴﺮي
ﻳﺎ ﻋﺰل رﻫﺒﺮ ،ﺧﺒﺮﮔﺎن ﻣﻮﻇﻔﻨﺪ ،در اﺳﺮع وﻗﺖ ﻧﺴﺒﺖ ﺑﻪ ﺗﻌﻴﻴﻦ و ﻣﻌﺮﻓﻲ رﻫﺒﺮ ﺟﺪﻳﺪ اﻗﺪام ﻧﻤﺎﻳﻨﺪ .ﺗﺎ ﻫﻨﮕﺎم ﻣﻌﺮﻓﻲ رﻫﺒﺮ،
ﺷﻮراﻳﻲ ﻣﺮﻛﺐ از رﺋﻴﺲ ﺟﻤﻬﻮر ،رﺋﻴﺲ ﻗﻮه ﻗﻀﺎﺋﻴﻪ و ﻳﻜﻲ از ﻓﻘﻬﺎي ﺷﻮراي ﻧﮕﻬﺒﺎن ﺑﻪ اﻧﺘﺨﺎب ﻣﺠﻤﻊ ﺗﺸﺨﻴﺺ ﻣﺼﻠﺤﺖ
ﻧﻈﺎم ،ﻫﻤﻪ وﻇﺎﻳﻒ رﻫﺒﺮي را ﺑﻪ ﻃﻮر ﻣﻮﻗﺖ ﺑﻪ ﻋﻬﺪه ﻣﻲ ﮔﻴﺮد و ﭼﻨﺎﻧﭽﻪ در اﻳﻦ ﻣﺪت ﻳﻜﻲ از آﻧﺎن ﺑﻪ ﻫﺮ دﻟﻴﻞ ﻧﺘﻮاﻧﺪ اﻧﺠﺎم
وﻇﻴﻔﻪ ﻧﻤﺎﻳﺪ ،ﻓﺮد دﻳﮕﺮي ﺑﻪ اﻧﺘﺨﺎب ﻣﺠﻤﻊ ،ﺑﺎ ﺣﻔﻆ اﻛﺜﺮﻳﺖ ﻓﻘﻬﺎ ،در ﺷﻮرا ﺑﻪ ﺟﺎي وي ﻣﻨﺼﻮب ﻣﻲ ﮔﺮدد .اﻳﻦ ﺷﻮرا در
ﺧﺼﻮص وﻇﺎﻳﻒ ﺑﻨﺪﻫﺎي  1و  3و  5و  10و ﻗﺴﻤﺖﻫﺎي ) د ( و ) ﻫـ ( و ) و ( ﺑﻨﺪ  6اﺻﻞ ﻳﻜﺼﺪ و دﻫﻢ ،ﭘﺲ از
ﺗﺼﻮﻳﺐ ﺳﻪ ﭼﻬﺎرم اﻋﻀﺎءء ﻣﺠﻤﻊ ﺗﺸﺨﻴﺺ ﻣﺼﻠﺤﺖ ﻧﻈﺎم اﻗﺪام ﻣﻲ ﻛﻨﺪ .ﻫﺮ ﮔﺎه رﻫﺒﺮ ﺑﺮ اﺛﺮ ﺑﻴﻤﺎري ﻳﺎ ﺣﺎدﺛﻪ دﻳﮕﺮي
ﻣﻮﻗﺘﺎً از اﻧﺠﺎم وﻇﺎﻳﻒ رﻫﺒﺮي ﻧﺎﺗﻮان ﺷﻮد ،در اﻳﻦ ﻣﺪت ﺷﻮراي ﻣﺬﻛﻮر در اﻳﻦ اﺻﻞ وﻇﺎﻳﻒ او را ﻋﻬﺪه دار ﺧﻮاﻫﺪ ﺑﻮد.
اﺻﻞ ﻳﻜﺼﺪ و ﻳﺎزدﻫﻢ )ﻣﺼﻮب  :(1979ﻫﺮ ﮔﺎه رﻫﺒﺮ ﻳﺎ ﻳﻜﻲ از اﻋﻀﺎءي ﺷﻮراي رﻫﺒﺮ ﻳﺎ ﻳﻜﻲ از اﻋﻀﺎءي ﺷﻮراي رﻫﺒﺮي
از اﻧﺠﺎم وﻇﺎﻳﻒ ﻗﺎﻧﻮﻧﻲ رﻫﺒﺮي ﻧﺎﺗﻮان ﺷﻮد ﻳﺎ ﻓﺎﻗﺪ ﻳﻜﻲ از ﺷﺮاﻳﻂ ﻣﺬﻛﻮر در اﺻﻞ ﻳﻜﺼﺪ و ﻧﻬﻢ ﮔﺮدد از ﻣﻘﺎم ﺧﻮد ﺑﺮ
ﻛﻨﺎر ﺧﻮاﻫﺪ ﺷﺪ .ﺗﺸﺨﻴﺺ اﻳﻦ اﻣﺮ ﺑﻪ ﻋﻬﺪه ﺧﺒﺮﮔﺎن ﻣﺬﻛﻮر در اﺻﻞ ﻳﻜﺼﺪ و ﻫﺸﺘﻢ اﺳﺖ .ﻣﻘﺮرات ﺗﺸﻜﻴﻞ ﺧﺒﺮﮔﺎن ﺑﺮاي
رﺳﻴﺪﮔﻲ و ﻋﻤﻞ ﺑﻪ اﻳﻦ اﺻﻞ در اوﻟﻴﻦ اﺟﻼﺳﻴﻪ ﺧﺒﺮﮔﺎن ﺗﻌﻴﻴﻦ ﻣﻲ ﺷﻮد.
ﻓﺼﻞ ﻧﻬﻢ  :ﻗﻮه ﻣﺠﺮﻳﻪ
ﻣﺒﺤﺚ اول -رﻳﺎﺳﺖ ﺟﻤﻬﻮري و وزراء
اﺻﻞ ﻳﻜﺼﺪ و ﺳﻴﺰدﻫﻢ )ﻣﺼﻮب  :(1989ﭘﺲ از ﻣﻘﺎم رﻫﺒﺮي رﺋﻴﺲ ﺟﻤﻬﻮر ﻋﺎﻟﻴﺘﺮﻳﻦ ﻣﻘﺎم رﺳﻤﻲ ﻛﺸﻮر اﺳﺖ و ﻣﺴﺌﻮﻟﻴﺖ
اﺟﺮاي ﻗﺎﻧﻮن اﺳﺎﺳﻲ و رﻳﺎﺳﺖ ﻗﻮه ﻣﺠﺮﻳﻪ را ﺟﺰ در اﻣﻮري ﻛﻪ ﻣﺴﺘﻘﻴﻤﺎً ﺑﻪ رﻫﺒﺮي ﻣﺮﺑﻮط ﻣﻲ ﺷﻮد ،ﺑﺮ ﻋﻬﺪه دارد.
اﺻﻞ ﻳﻜﺼﺪ و ﺳﻴﺰدﻫﻢ )ﻣﺼﻮب  :(1979ﭘﺲ از ﻣﻘﺎم رﻫﺒﺮي رﺋﻴﺲ ﺟﻤﻬﻮر ﻋﺎﻟﻴﺘﺮﻳﻦ ﻣﻘﺎم رﺳﻤﻲ ﻛﺸﻮر اﺳﺖ و ﻣﺴﺌﻮﻟﻴﺖ
اﺟﺮاي ﻗﺎﻧﻮن اﺳﺎﺳﻲ و ﺗﻨﻈﻴﻢ رواﺑﻂ ﻗﻮاي ﺳﻪ ﮔﺎﻧﻪ و رﻳﺎﺳﺖ ﻗﻮه ﻣﺠﺮﻳﻪ را ﺟﺰ در اﻣﻮري ﻛﻪ ﻣﺴﺘﻘﻴﻤﺎ ﺑﻪ رﻫﺒﺮي ﻣﺮﺑﻮط
ﻣﻲ ﺷﻮد ،ﺑﺮ ﻋﻬﺪه دارد.
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اﺻﻞ ﻳﻜﺼﺪ و ﭘﺎﻧﺰدﻫﻢ :رﺋﻴﺲ ﺟﻤﻬﻮر ﺑﺎﻳﺪ از ﻣﻴﺎن رﺟﺎل ﻣﺬﻫﺒﻲ و ﺳﻴﺎﺳﻲ ﻛﻪ واﺟﺪ ﺷﺮاﻳﻂ زﻳﺮ ﺑﺎﺷﻨﺪ اﻧﺘﺨﺎب ﮔﺮدد:
اﻳﺮاﻧﻲ اﻻﺻﻞ ،ﺗﺎﺑﻊ اﻳﺮان ،ﻣﺪﻳﺮ و ﻣﺪﺑﺮ ،داراي ﺣﺴﻦ ﺳﺎﺑﻘﻪ و اﻣﺎﻧﺖ و ﺗﻘﻮي ،ﻣﻮﻣﻦ و ﻣﻌﺘﻘﺪ ﺑﻪ ﻣﺒﺎﻧﻲ ﺟﻤﻬﻮري اﺳﻼﻣﻲ
اﻳﺮان و ﻣﺬﻫﺐ رﺳﻤﻲ ﻛﺸﻮر.
اﺻﻞ ﻳﻜﺼﺪ و ﺑﻴﺴﺖ و دوم )ﻣﺼﻮب  :(1989رﺋﻴﺲ ﺟﻤﻬﻮر در ﺣﺪود اﺧﺘﻴﺎرات و وﻇﺎﻳﻔﻲ ﻛﻪ ﺑﻪ ﻣﻮﺟﺐ ﻗﺎﻧﻮن اﺳﺎﺳﻲ و
ﻳﺎ ﻗﻮاﻧﻴﻦ ﻋﺎدي ﺑﻪ ﻋﻬﺪه دارد در ﺑﺮاﺑﺮ ﻣﻠﺖ و رﻫﺒﺮ و ﻣﺠﻠﺲ ﺷﻮراي اﺳﻼﻣﻲ ﻣﺴﺌﻮل اﺳﺖ.
اﺻﻞ ﻳﻜﺼﺪ و ﺑﻴﺴﺖ و دوم )ﻣﺼﻮب  :(1979رﺋﻴﺲ ﺟﻤﻬﻮر در ﺣﺪود اﺧﺘﻴﺎرات و وﻇﺎﻳﻒ ﺧﻮﻳﺶ در ﺑﺮاﺑﺮ ﻣﻠﺖ ﻣﺴﺌﻮل
اﺳﺖ ،ﻧﺤﻮه رﺳﻴﺪﮔﻲ ﺑﻪ ﺗﺨﻠﻒ از اﻳﻦ ﻣﺴﺌﻮﻟﻴﺖ را ﻗﺎﻧﻮن ﻣﻌﻴﻦ ﻣﻲ ﻛﻨﺪ.
اﺻﻞ ﻳﻜﺼﺪ و ﺳﻲ و ﻫﻔﺘﻢ :ﻫﺮ ﻳﻚ از وزﻳﺮان ﻣﺴﺌﻮل وﻇﺎﻳﻒ ﺧﺎص ﺧﻮﻳﺶ در ﺑﺮاﺑﺮ رﺋﻴﺲ ﺟﻤﻬﻮر و ﻣﺠﻠﺲ اﺳﺖ و در
اﻣﻮري

ﻛﻪ

ﺑﻪ

ﺗﺼﻮﻳﺐ

ﻫﻴﺄت

وزﻳﺮان

ﻣﻲ

رﺳﺪ

ﻣﺴﺌﻮل

اﻋﻤﺎل

دﻳﮕﺮان

ﻧﻴﺰ

ﻫﺴﺖ.

اﺻﻞ ﺳﺎﺑﻖ :اﺻﻞ ﻳﻜﺼﺪ و ﺳﻲ و ﻫﻔﺘﻢ :ﻫﺮ ﻳﻚ از وزﻳﺮان ،ﻣﺴﺌﻮل وﻇﺎﻳﻒ ﺧﺎص ﺧﻮﻳﺶ در ﺑﺮاﺑﺮ ﻣﺠﻠﺲ اﺳﺖ ،وﻟﻲ در
اﻣﻮري ﻛﻪ ﺑﻪ ﺗﺼﻮﻳﺐ ﻫﻴﺄت وزﻳﺮان ﻣﻲ رﺳﺪ ﻣﺴﺌﻮل اﻋﻤﺎل دﻳﮕﺮان ﻧﻴﺰ ﻫﺴﺖ.
اﺻﻞ ﻳﻜﺼﺪ و ﭼﻬﻞ و دوم )ﻣﺼﻮب  :(1989داراﻳﻲ رﻫﺒﺮ ،رﺋﻴﺲ ﺟﻤﻬﻮر ،ﻣﻌﺎوﻧﺎن رﺋﻴﺲ ﺟﻤﻬﻮر ،وزﻳﺮان و ﻫﻤﺴﺮ و
ﻓﺮزﻧﺪان آﻧﺎن ﻗﺒﻞ و ﺑﻌﺪ از ﺧﺪﻣﺖ ،ﺗﻮﺳﻂ رﺋﻴﺲ ﻗﻮه ﻗﻀﺎﺋﻴﻪ رﺳﻴﺪﮔﻲ ﻣﻲ ﺷﻮد ﻛﻪ ﺑﺮ ﺧﻼف ﺣﻖ ،اﻓﺰاﻳﺶ ﻧﻴﺎﻓﺘﻪ ﺑﺎﺷﺪ.
اﺻﻞ ﻳﻜﺼﺪ و ﭼﻬﻞ و دوم )ﻣﺼﻮب  :(1979داراﻳﻲ رﻫﺒﺮ ﻳﺎ اﻋﻀﺎءي ﺷﻮراي رﻫﺒﺮي ،رﺋﻴﺲ ﺟﻤﻬﻮر ،ﻧﺨﺴﺖ وزﻳﺮ،
وزﻳﺮان و ﻫﻤﺴﺮ و ﻓﺮزﻧﺪان آﻧﺎن ﻗﺒﻞ و ﺑﻌﺪ از ﺧﺪﻣﺖ ،ﺗﻮﺳﻂ دﻳﻮان ﻋﺎﻟﻲ ﻛﺸﻮر رﺳﻴﺪﮔﻲ ﻣﻲ ﺷﻮد ﻛﻪ ﺑﺮ ﺧﻼف ﺣﻖ
اﻓﺰاﻳﺶ ﻧﻴﺎﻓﺘﻪ ﺑﺎﺷﺪ.
اﺻﻞ ﻳﻜﺼﺪ و ﭼﻬﻞ و ﺷﺸﻢ :اﺳﺘﻘﺮار ﻫﺮ ﮔﻮﻧﻪ ﭘﺎﻳﮕﺎه ﻧﻈﺎﻣﻲ ﺧﺎرﺟﻲ در ﻛﺸﻮر ﻫﺮ ﭼﻨﺪ ﺑﻪ ﻋﻨﻮان اﺳﺘﻔﺎده ﻫﺎي ﺻﻠﺢ آﻣﻴﺰ
ﺑﺎﺷﺪ ﻣﻤﻨﻮع اﺳﺖ.
اﺻﻞ ﻳﻜﺼﺪ و ﭘﻨﺠﺎﻫﻢ :ﺳﭙﺎه ﭘﺎﺳﺪاران اﻧﻘﻼب اﺳﻼﻣﻲ ﻛﻪ در ﻧﺨﺴﺘﻴﻦ روزﻫﺎي ﭘﻴﺮوزي اﻳﻦ اﻧﻘﻼب ﺗﺸﻜﻴﻞ ﺷﺪ ،ﺑﺮاي
اداﻣﻪ ﻧﻘﺶ ﺧﻮد در ﻧﮕﻬﺒﺎﻧﻲ از اﻧﻘﻼب و دﺳﺘﺎوردﻫﺎي آن ﭘﺎﺑﺮﺟﺎ ﻣﻲ ﻣﺎﻧﺪ .ﺣﺪود وﻇﺎﻳﻒ و ﻗﻠﻤﺮو ﻣﺴﺌﻮﻟﻴﺖ اﻳﻦ ﺳﭙﺎه در
راﺑﻄﻪ ﺑﺎ وﻇﺎﻳﻒ و ﻗﻠﻤﺮو ﻣﺴﺌﻮﻟﻴﺖ ﻧﻴﺮوﻫﺎي ﻣﺴﻠﺢ دﻳﮕﺮ ﺑﺎ ﺗﺎﻛﻴﺪ ﺑﺮ ﻫﻤﻜﺎري و ﻫﻤﺎﻫﻨﮕﻲ ﺑﺮادراﻧﻪ ﻣﻴﺎن آﻧﻬﺎ ﺑﻪ وﺳﻴﻠﻪ
ﻗﺎﻧﻮن ﺗﻌﻴﻴﻦ ﻣﻲ ﺷﻮد.
ﻓﺼﻞ ﻳﺎزدﻫﻢ :ﻗﻮه ﻗﻀﺎﺋﻴﻪ
اﺻﻞ ﻳﻜﺼﺪ و ﭘﻨﺠﺎه و ﻧﻬﻢ :ﻣﺮﺟﻊ رﺳﻤﻲ ﺗﻈﻠﻤﺎت و ﺷﻜﺎﻳﺎت ،دادﮔﺴﺘﺮي اﺳﺖ .ﺗﺸﻜﻴﻞ دادﮔﺎه ﻫﺎ و ﺗﻌﻴﻴﻦ ﺻﻼﺣﻴﺖ آﻧﻬﺎ
ﻣﻨﻮط ﺑﻪ ﺣﻜﻢ ﻗﺎﻧﻮن اﺳﺖ.
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اﺻﻞ ﻳﻜﺼﺪ و ﺷﺼﺖ و دوم )ﻣﺼﻮب  :(1989رﺋﻴﺲ دﻳﻮان ﻋﺎﻟﻲ ﻛﺸﻮر و دادﺳﺘﺎن ﻛﻞ ﺑﺎﻳﺪ ﻣﺠﺘﻬﺪ ﻋﺎدل و آﮔﺎه ﺑﻪ اﻣﻮر
ﻗﻀﺎﻳﻲ ﺑﺎﺷﻨﺪ و رﺋﻴﺲ ﻗﻮه ﻗﻀﺎﺋﻴﻪ ﺑﺎ ﻣﺸﻮرت ﻗﻀﺎﻳﺖ دﻳﻮان ﻋﺎﻟﻲ ﻛﺸﻮر آﻧﻬﺎ را ﺑﺮاي ﻣﺪت ﭘﻨﺞ ﺳﺎل ﺑﻪ اﻳﻦ ﺳﻤﺖ
ﻣﻨﺼﻮب ﻣﻲ ﻛﻨﺪ.
اﺻﻞ ﻳﻜﺼﺪ و ﺷﺼﺖ و دوم )ﻣﺼﻮب  :(1979رﺋﻴﺲ دﻳﻮان ﻋﺎﻟﻲ ﻛﺸﻮر و دادﺳﺘﺎن ﻛﻞ ﺑﺎﻳﺪ ﻣﺠﺘﻬﺪ ﻋﺎدل و آﮔﺎه ﺑﻪ اﻣﻮر
ﻗﻀﺎﻳﻲ ﺑﺎﺷﻨﺪ و رﻫﺒﺮي ﺑﺎ ﻣﺸﻮرت ﻗﻀﺎت دﻳﻮان ﻋﺎﻟﻲ ﻛﺸﻮر آﻧﻬﺎ را ﺑﺮاي ﻣﺪت ﭘﻨﺞ ﺳﺎل ﺑﻪ اﻳﻦ ﺳﻤﺖ ﻣﻨﺼﻮب ﻣﻲ ﻛﻨﺪ.
اﺻﻞ ﻳﻜﺼﺪ و ﺷﺼﺖ و ﺳﻮم  :ﺻﻔﺎت و ﺷﺮاﻳﻂ ﻗﺎﺿﻲ ﻃﺒﻖ ﻣﻮازﻳﻦ ﻓﻘﻬﻲ ﺑﻪ وﺳﻴﻠﻪ ﻗﺎﻧﻮن ﻣﻌﻴﻦ ﻣﻲ ﺷﻮد.
اﺻﻞ ﻳﻜﺼﺪ و ﺷﺼﺖ و ﭘﻨﺠﻢ  :ﻣﺤﺎﻛﻤﺎت ،ﻋﻠﻨﻲ اﻧﺠﺎم ﻣﻲ ﺷﻮد و ﺣﻀﻮر اﻓﺮاد ﺑﻼﻣﺎﻧﻊ اﺳﺖ ﻣﮕﺮ آن ﻛﻪ ﺑﻪ ﺗﺸﺨﻴﺺ
دادﮔﺎه ،ﻋﻠﻨﻲ ﺑﻮدن آن ﻣﻨﺎﻓﻲ ﻋﻔﺖ ﻋﻤﻮﻣﻲ ﻳﺎ ﻧﻈﻢ ﻋﻤﻮﻣﻲ ﺑﺎﺷﺪ ﻳﺎ در دﻋﺎوي ﺧﺼﻮﺻﻲ ﻃﺮﻓﻴﻦ دﻋﻮا ﺗﻘﺎﺿﺎ ﻛﻨﻨﺪ ﻛﻪ
ﻣﺤﺎﻛﻤﻪ ﻋﻠﻨﻲ ﻧﺒﺎﺷﺪ.
اﺻﻞ ﻳﻜﺼﺪ و ﺷﺼﺖ و ﺷﺸﻢ :اﺣﻜﺎم دادﮔﺎه ﻫﺎ ﺑﺎﻳﺪ ﻣﺴﺘﺪل و ﻣﺴﺘﻨﺪ ﺑﻪ ﻣﻮاد ﻗﺎﻧﻮن و اﺻﻮﻟﻲ ﺑﺎﺷﺪ ﻛﻪ ﺑﺮ اﺳﺎس آن ﺣﻜﻢ
ﺻﺎدر ﺷﺪه اﺳﺖ.
اﺻﻞ ﻳﻜﺼﺪ و ﺷﺼﺖ و ﻫﻔﺘﻢ  :ﻗﺎﺿﻲ ﻣﻮﻇﻒ اﺳﺖ ﻛﻮﺷﺶ ﻛﻨﺪ ﺣﻜﻢ ﻫﺮ دﻋﻮا را در ﻗﻮاﻧﻴﻦ ﻣﺪوﻧﻪ ﺑﻴﺎﺑﺪ و اﮔﺮ ﻧﻴﺎﺑﺪ ﺑﺎ
اﺳﺘﻨﺎد ﺑﻪ ﻣﻨﺎﺑﻊ ﻣﻌﺘﺒﺮ اﺳﻼﻣﻲ ﻳﺎ ﻓﺘﺎواي ﻣﻌﺘﺒﺮ ،ﺣﻜﻢ ﻗﻀﻴﻪ را ﺻﺎدر ﻧﻤﺎﻳﺪ و ﻧﻤﻲ ﺗﻮاﻧﺪ ﺑﻪ ﺑﻬﺎﻧﻪ ﺳﻜﻮت ﻳﺎ ﻧﻘﺺ ﻳﺎ اﺟﻤﺎل ﻳﺎ
ﺗﻌﺎرض ﻗﻮاﻧﻴﻦ ﻣﺪوﻧﻪ از رﺳﻴﺪﮔﻲ ﺑﻪ دﻋﻮا و ﺻﺪور ﺣﻜﻢ اﻣﺘﻨﺎع ورزد.

* ﻗﺎﻧﻮن ﻣﺠﺎزات اﺳﻼﻣﻲ )( -1982/1361
ﻣﺎده  - 1ﻗﺎﻧﻮن ﻣﺠﺎزات اﺳﻼﻣﻲ راﺟﻊ اﺳﺖ ﺑﻪ ﺗﻌﻴﻴﻦ اﻧﻮاع ﺟﺮاﺋﻢ و ﻣﺠﺎزات و اﻗﺪاﻣﺎت ﺗﺎﻣﻴﻨﻲ و ﺗﺮﺑﻴﺘﻲ ﻛﻪ درﺑﺎره ﻣﺠﺮم
اﻋﻤﺎل ﻣﻲ ﺷﻮد .
ﻣﺎده  - 2ﻫﺮ ﻓﻌﻞ ﻳﺎ ﺗﺮك ﻓﻌﻠﻲ ﻛﻪ درﻗﺎﻧﻮن ﺑﺮاي آن ﻣﺠﺎزات ﺗﻌﻴﻴﻦ ﺷﺪه ﺑﺎﺷﺪ ﺟﺮم ﻣﺤﺴﻮب ﻣﻲ ﺷﻮد .
ﻣﺎده  - 3ﻗﻮاﻧﻴﻦ ﺟﺰاﺋﻲ درﺑﺎره ﻛﻠﻴﻪ ﻛﺴﺎﻧﻴﻜﻪ در ﻗﻠﻤﺮو ﺣﺎﻛﻤﻴﺖ زﻣﻴﻨﻲ  ،درﻳﺎﺋﻲ و ﻫﻮاﺋﻲ ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﻳﺮان ﻣﺮﺗﻜﺐ
ﺟﺮم ﺷﻮﻧﺪ اﻋﻤﺎل ﻣﻲ ﮔﺮدد ﻣﮕﺮ آﻧﻜﻪ ﺑﻤﻮﺟﺐ ﻗﺎﻧﻮن ﺗﺮﺗﻴﺐ دﻳﮕﺮي ﻣﻘﺮر ﺷﺪه ﺑﺎﺷﺪ .
ﻣﺎده  - 12ﻣﺠﺎزاﺗﻬﺎي ﻣﻘﺮر در اﻳﻦ ﻗﺎﻧﻮن ﭘﻨﺞ ﻗﺴﻢ اﺳﺖ - 1 :ﺣﺪود - 2ﻗﺼﺎص  - 3دﻳﺎت  - 4ﺗﻌﺰﻳﺮات  - 5ﻣﺠﺎزاﺗﻬﺎي
ﺑﺎزدارﻧﺪه 0
ﻣﺎده  - 13ﺣﺪ  ،ﺑﻪ ﻣﺠﺎزاﺗﻲ ﮔﻔﺘﻪ ﻣﻲ ﺷﻮد ﻛﻪ ﻧﻮع و ﻣﻴﺰان و ﻛﻴﻔﻴﺖ آن در ﺷﺮع ﺗﻌﻴﻴﻦ ﺷﺪه اﺳﺖ .
ﻣﺎده  - 14ﻗﺼﺎص ،ﻛﻴﻔﺮي اﺳﺖ ﻛﻪ ﺟﺎﻧﻲ ﺑﻪ آن ﻣﺤﻜﻮم ﻣﻲ ﺷﻮد وﺑﺎﻳﺪ ﺑﺎ ﺟﻨﺎﻳﺖ او ﺑﺮاﺑﺮ ﺑﺎﺷﺪ .
ﻣﺎده  - 15دﻳﻪ ،ﻣﺎﻟﻲ اﺳﺖ ﻛﻪ از ﻃﺮف ﺷﺎرع ﺑﺮاي ﺟﻨﺎﻳﺖ ﺗﻌﻴﻴﻦ ﺷﺪه اﺳﺖ.
ﻣﺎده  - 16ﺗﻌﺰﻳﺮ ،ﺗﺎدﻳﺐ و ﻳﺎ ﻋﻘﻮﺑﺘﻲ اﺳﺖ ﻛﻪ ﻧﻮع وﻣﻘﺪار آن در ﺷﺮع ﺗﻌﻴﻴﻦ ﻧﺸﺪه و ﺑﻪ ﻧﻈﺮﺣﺎﻛﻢ واﮔﺬار ﺷﺪه اﺳﺖ از
ﻗﺒﻴﻞ ﺣﺒﺲ و ﺟﺰاي ﻧﻘﺪي و ﺷﻼق ﻛﻪ ﻣﻴﺰان ﺷﻼق ﺑﺎﻳﺴﺘﻲ از ﻣﻘﺪار ﺣﺪ ﻛﻤﺘﺮ ﺑﺎﺷﺪ.
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ﻣﺎده  - 17ﻣﺠﺎزات ﺑﺎزدارﻧﺪه ،ﺗﺎدﻳﺐ ﻳﺎ ﻋﻘﻮﺑﺘﻲ اﺳﺖ ﻛﻪ از ﻃﺮف ﺣﻜﻮﻣﺖ ﺑﻪ ﻣﻨﻈﻮر ﺣﻔﻆ ﻧﻈﻢ و ﻣﺮاﻋﺎت ﻣﺼﻠﺤﺖ
اﺟﺘﻤﺎع در ﻗﺒﺎل ﺗﺨﻠﻒ از ﻣﻘﺮرات و ﻧﻈﺎﻣﺎت ﺣﻜﻮﻣﺘﻲ ﺗﻌﻴﻴﻦ ﻣﻲ ﮔﺮدد از ﻗﺒﻴﻞ ﺣﺒﺲ  ،و ﺟﺰاي ﻧﻘﺪي و ﺷﻼق ﻛﻪ ﻣﻴﺰان
ﺷﻼق ﺑﺎﻳﺴﺘﻲ از ﻣﻘﺪار ﺣﺪ ﻛﻤﺘﺮ ﺑﺎﺷﺪ.
ﻣﺎده  - 82ﺣﺪ زﻧﺎ در ﻣﻮارد زﻳﺮ ﻗﺘﻞ اﺳﺖ و ﻓﺮﻗﻲ ﺑﻴﻦ ﺟﻮان وﻏﻴﺮ ﺟﻮان و ﻣﺤﺼﻦ و ﻏﻴﺮﻣﺤﺼﻦ ﻧﻴﺴﺖ.
اﻟﻒ  -زﻧﺎ ﺑﺎ ﻣﺤﺎرم ﻧﺴﺒﻲ
ب  -زﻧﺎ ﺑﺎ زن ﭘﺪر ﻛﻪ ﻣﻮﺟﺐ ﻗﺘﻞ زاﻧﻲ اﺳﺖ.
ج  -زﻧﺎي ﻏﻴﺮ ﻣﺴﻠﻤﺎن ﺑﺎ زن ﻣﺴﻠﻤﺎن ﻛﻪ ﻣﻮﺟﺐ ﻗﺘﻞ زاﻧﻲ اﺳﺖ.
د  -زﻧﺎي ﺑﻪ ﻋﻨﻒ و اﻛﺮاه ﻛﻪ ﻣﻮﺟﺐ ﻗﺘﻞ زاﻧﻲ اﻛﺮاه ﻛﻨﻨﺪه اﺳﺖ.
ﻣﺎده  - 83ﺣﺪ زﻧﺎ در ﻣﻮارد زﻳﺮ رﺟﻢ اﺳﺖ:
اﻟﻒ  -زﻧﺎي ﻣﺮد ﻣﺤﺼﻦ  ،ﻳﻌﻨﻲ ﻣﺮدي ﻛﻪ داراي ﻫﻤﺴﺮ داﺋﻤﻲ اﺳﺖ و ﺑﺎ او در ﺣﺎﻟﻲ ﻛﻪ ﻋﺎﻗﻞ ﺑﻮده ﺟﻤﺎع ﻛﺮده و ﻫﺮ
وﻗﺖ ﻧﻴﺰ ﺑﺨﻮاﻫﺪ ﻣﻲ ﺗﻮاﻧﺪ ﺑﻪ او ﺟﻤﺎع ﻛﻨﺪ.
ب  -زﻧﺎي زن ﻣﺤﺼﻨﻪ ﺑﺎ ﻣﺮد ﺑﺎﻟﻎ ،زن ﻣﺤﺼﻨﻪ زﻧﻲ اﺳﺖ ﻛﻪ داراي ﺷﻮﻫﺮ داﺋﻤﻲ اﺳﺖ و ﺷﻮﻫﺮ در ﺣﺎﻟﻲ ﻛﻪ زن ﻋﺎﻗﻞ
ﺑﻮده ﺑﺎ او ﺟﻤﺎع ﻛﺮده اﺳﺖ و اﻣﻜﺎن ﺟﻤﺎع ﺑﺎ ﺷﻮﻫﺮ را ﻧﻴﺰ داﺷﺘﻪ ﺑﺎﺷﺪ.
ﺗﺒﺼﺮه -زﻧﺎي زن ﻣﺤﺼﻨﻪ ﺑﺎ ﻧﺎﺑﺎﻟﻎ ﻣﻮﺟﺐ ﺣﺪ ﺗﺎزﻳﺎﻧﻪ اﺳﺖ.
ﻣﺎده  - 88ﺣﺪ زﻧﺎي زن ﻳﺎ ﻣﺮدي ﻛﻪ واﺟﺪ ﺷﺮاﻳﻂ اﺣﺼﺎن ﻧﺒﺎﺷﻨﺪ ﺻﺪ ﺗﺎزﻳﺎﻧﻪ اﺳﺖ.
ﻣﺎده  - 121ﺣﺪ ﺗﻔﺨﻴﺬ و ﻧﻈﺎﻳﺮ آن ﺑﻴﻦ دو ﻣﺮد ﺑﺪون دﺧﻮل ﺑﺮاي ﻫﺮ ﻳﻚ ﺻﺪ ﺗﺎزﻳﺎﻧﻪ اﺳﺖ.
ﺗﺒﺼﺮه  -در ﺻﻮرﺗﻲ ﻛﻪ ﻓﺎﻋﻞ ﻏﻴﺮ ﻣﺴﻠﻤﺎن و ﻣﻔﻌﻮل ﻣﺴﻠﻤﺎن ﺑﺎﺷﺪ ﺣﺪاﻗﻞ ﻗﺘﻞ اﺳﺖ.
ﻣﺎده  - 130ﺣﺪ ﻣﺴﺎﺣﻘﻪ درﺑﺎره ﻛﺴﻲ ﺛﺎﺑﺖ ﻣﻲ ﺷﻮد ﻛﻪ ﺑﺎﻟﻎ  ،ﻋﺎﻗﻞ  ،ﻣﺨﺘﺎر و داراي ﻗﺼﺪ ﺑﺎﺷﺪ .
ﺗﺒﺼﺮه  -در ﺣﺪ ﻣﺴﺎﺣﻘﻪ ﻓﺮﻗﻲ ﺑﻴﻦ ﻓﺎﻋﻞ و ﻣﻔﻌﻮل و ﻫﻤﭽﻨﻴﻦ ﻓﺮﻗﻲ ﺑﻴﻦ ﻣﺴﻠﻤﺎن و ﻏﻴﺮﻣﺴﻠﻤﺎن ﻧﻴﺴﺖ .
ﻣﺎده  -146ﻗﺬف در ﻣﻮاردي ﻣﻮﺟﺐ ﺣﺪ ﻣﻲ ﺷﻮد ﻛﻪ ﻗﺬف ﻛﻨﻨﺪه ﺑﺎﻟﻎ و ﻋﺎﻗﻞ و ﻣﺨﺘﺎر و داراي ﻗﺼﺪ ﺑﺎﺷﺪ و ﻗﺬف
ﺷﻮﻧﺪه ﻧﻴﺰ ﺑﺎﻟﻎ و ﻋﺎﻗﻞ و ﻣﺴﻠﻤﺎن و ﻋﻔﻴﻒ ﺑﺎﺷﺪ  ،در ﺻﻮرﺗﻴﻜﻪ ﻗﺬف ﻛﻨﻨﺪه و ﻳﺎ ﻗﺬف ﺷﻮﻧﺪه ﻓﺎﻗﺪ ﻳﻜﻲ از اوﺻﺎف ﻓﻮق
ﺑﺎﺷﻨﺪ ﺣﺪ ﺛﺎﺑﺖ ﻧﻤﻲ ﺷﻮد.
ﻣﺎده  - 147ﻫﺮﮔﺎه ﻧﺎﺑﺎﻟﻎ ﻣﻤﻴﺰ ﻛﺴﻲ را ﻗﺬف ﻛﻨﺪ ﺑﻪ ﻧﻈﺮ ﺣﺎﻛﻢ ﺗﺎدﻳﺐ ﻣﻲ ﺷﻮد و ﻫﺮﮔﺎه ﻳﻚ ﻓﺮد ﺑﺎﻟﻎ و ﻋﺎﻗﻞ ﺷﺨﺺ
ﻧﺎﺑﺎﻟﻎ ﻳﺎ ﻏﻴﺮ ﻣﺴﻠﻤﺎن را ﻗﺬف ﻛﻨﺪ ﺗﺎ 74ﺿﺮﺑﻪ ﺷﻼق ﺗﻌﺰﻳﺮ ﻣﻲ ﺷﻮد .
ﻣﺎده  - 174ﺣﺪ ﺷﺮب ﻣﺴﻜﺮ ﺑﺮاي ﻣﺮد و ﻳﺎ زن  ،ﻫﺸﺘﺎدﺗﺎزﻳﺎﻧﻪ اﺳﺖ .
ﺗﺒﺼﺮه  -ﻏﻴﺮ ﻣﺴﻠﻤﺎن ﻓﻘﻂ در ﺻﻮرت ﺗﻈﺎﻫﺮ ﺑﻪ ﺷﺮب ﻣﺴﻜﺮ ﺑﻪ ﻫﺸﺘﺎد ﺗﺎزﻳﺎﻧﻪ ﻣﺤﻜﻮم ﻣﻲ ﺷﻮد.
ﻣﺎده  - 207ﻫﺮﮔﺎه ﻣﺴﻠﻤﺎﻧﻲ ﻛﺸﺘﻪ ﺷﻮد ﻗﺎﺗﻞ ﻗﺼﺎص ﻣﻲ ﺷﻮد و ﻣﻌﺎون در ﻗﺘﻞ ﻋﻤﺪ ﺑﻪ ﺳﻪ ﺗﺎ 15ﺳﺎل ﺣﺒﺲ ﻣﺤﻜﻮم ﻣﻲ
ﺷﻮد.
ﻣﺎده  - 210ﻫﺮﮔﺎه ﻛﺎﻓﺮ ذﻣﻲ ﻋﻤﺪا" ﻛﺎﻓﺮ ذﻣﻲ دﻳﮕﺮ را ﺑﻜﺸﺪ ﻗﺼﺎص ﻣﻲ ﺷﻮد اﮔﺮﭼﻪ ﭘﻴﺮو دو دﻳﻦ ﻣﺨﺘﻠﻒ ﺑﺎﺷﻨﺪ و اﮔﺮ
ﻣﻘﺘﻮل زن ذﻣﻲ ﺑﺎﺷﺪ ﺑﺎﻳﺪ وﻟﻲ او ﻗﺒﻞ از ﻗﺼﺎص ﻧﺼﻒ دﻳﻪ ﻣﺮد ذﻣﻲ را ﺑﻪ ﻗﺎﺗﻞ ﺑﭙﺮدازد.
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ﻣﺎده  - 212ﻫﺮﮔﺎه دو ﻳﺎ ﭼﻨﺪ ﻣﺮد ﻣﺴﻠﻤﺎن ﻣﺸﺘﺮﻛﺎ" ﻣﺮد ﻣﺴﻠﻤﺎﻧﻲ را ﺑﻜﺸﻨﺪ وﻟﻲ دم ﻣﻲ ﺗﻮاﻧﺪ ﺑﺎ اذن وﻟﻲ اﻣﺮ ﻫﻤﻪ آﻧﻬﺎ را
ﻗﺼﺎص ﻛﻨﺪ و در ﺻﻮرﺗﻲ ﻛﻪ ﻗﺎﺗﻞ دو ﻧﻔﺮ ﺑﺎﺷﻨﺪ ﺑﺎﻳﺪ ﺑﻪ ﻫﺮ ﻛﺪام از آﻧﻬﺎ ﻧﺼﻒ دﻳﻪ و اﮔﺮ ﺳﻪ ﻧﻔﺮ ﺑﺎﺷﻨﺪ ﺑﺎﻳﺪ ﺑﻪ ﻫﺮﻛﺪام از
آﻧﻬﺎ دو ﺛﻠﺚ دﻳﻪ و اﮔﺮﭼﻬﺎر ﻧﻔﺮ ﺑﺎﺷﻨﺪ ﺑﺎﻳﺪ ﺑﻪ ﻫﺮ ﻛﺪام از آﻧﻬﺎ ﺳﻪ رﺑﻊ دﻳﻪ را ﺑﭙﺮدازد و ﺑﻪ ﻫﻤﻴﻦ ﻧﺴﺒﺖ در اﻓﺮاد ﺑﻴﺸﺘﺮ.
ﺗﺒﺼﺮه  - 1وﻟﻲ دم ﻣﻲ ﺗﻮاﻧﺪ ﺑﺮﺧﻲ از ﺷﺮﻛﺎي در ﻗﺘﻞ را ﺑﺎ ﭘﺮداﺧﺖ دﻳﻪ ﻣﺬﻛﻮر در اﻳﻦ ﻣﺎده ﻗﺼﺎص ﻧﻤﺎﻳﺪ و از ﺑﻘﻴﻪ
ﺷﺮﻛﺎء ﻧﺴﺒﺖ ﺑﻪ ﺳﻬﻢ دﻳﻪ اﺧﺬ ﻧﻤﺎﻳﺪ.
ﺗﺒﺼﺮه  - 2در ﺻﻮرﺗﻴﻜﻪ ﻗﺎﺗﻼن و ﻣﻘﺘﻮل ﻫﻤﮕﻲ از ﻛﻔﺎر ذﻣﻲ ﺑﺎﺷﻨﺪ ﻫﻤﻴﻦ ﺣﻜﻢ ﺟﺎري اﺳﺖ .
ﻣﺎده  - 213در ﻫﺮ ﻣﻮرد ﻛﻪ ﺑﺎﻳﺪ ﻣﻘﺪاري از دﻳﻪ را ﺑﻪ ﻗﺎﺗﻞ ﺑﺪﻫﻨﺪ و ﻗﺼﺎص ﻛﻨﻨﺪ ﺑﺎﻳﺪ ﭘﺮداﺧﺖ دﻳﻪ ﻗﺒﻞ از ﻗﺼﺎص ﺑﺎﺷﺪ.
ﻣﺎده  - 258ﻫﺮﮔﺎه ﻣﺮدي زﻧﻲ را ﺑﻪ ﻗﺘﻞ رﺳﺎﻧﺪ وﻟﻲ دم ﺣﻖ ﻗﺼﺎص ﻗﺎﺗﻞ را ﺑﺎ ﭘﺮداﺧﺖ ﻧﺼﻒ دﻳﻪ دارد و در ﺻﻮرت
رﺿﺎﻳﺖ ﻗﺎﺗﻞ ﻣﻲ ﺗﻮاﻧﺪ ﺑﻪ ﻣﻘﺪار دﻳﻪ ﻳﺎ ﻛﻤﺘﺮ ﻳﺎ ﺑﻴﺸﺘﺮ از آن ﻣﺼﺎﻟﺤﻪ ﻧﻤﺎﻳﺪ.
ﻣﺎده  - 294دﻳﻪ ﻣﺎﻟﻲ اﺳﺖ ﻛﻪ ﺑﻪ ﺳﺒﺐ ﺟﻨﺎﻳﺖ ﺑﺮ ﻧﻔﺲ ﻳﺎ ﻋﻀﻮ ﺑﻪ ﻣﺠﻨﻲ ﻋﻠﻴﻪ ﻳﺎ ﺑﻪ وﻟﻲ ﻳﺎ اوﻟﻴﺎء دم او داده ﻣﻲ ﺷﻮد .
ﺑﺎب دوم  -ﻣﻘﺪار دﻳﻪ ﻗﺘﻞ ﻧﻔﺲ
ﻣﺎده  - 297دﻳﻪ ﻗﺘﻞ ﻣﺮد ﻣﺴﻠﻤﺎن ﻳﻜﻲ از اﻣﻮر ﺷﺸﮕﺎﻧﻪ ذﻳﻞ اﺳﺖ ﻛﻪ ﻗﺎﺗﻞ در اﻧﺘﺨﺎب ﻫﺮ ﻳﻚ از آﻧﻬﺎ ﻣﺨﻴﺮﻣﻴﺒﺎﺷﺪوﺗﻠﻔﻴﻖ
آﻧﻬﺎ ﺟﺎﻳﺰﻧﻴﺴﺖ:
 - 1ﻳﻜﺼﺪ ﺷﺘﺮ ﺳﺎﻟﻢ وﺑﺪون ﻋﻴﺐ ﻛﻪ ﺧﻴﻠﻲ ﻻﻏﺮ ﻧﺒﺎﺷﻨﺪ .
 - 2دوﻳﺴﺖ ﮔﺎو ﺳﺎﻟﻢ و ﺑﺪون ﻋﻴﺐ ﻛﻪ ﺧﻴﻠﻲ ﻻﻏﺮ ﻧﺒﺎﺷﻨﺪ .
 - 3ﻳﻜﻬﺰار ﮔﻮﺳﻔﻨﺪ ﺳﺎﻟﻢ و ﺑﺪون ﻋﻴﺐ ﻛﻪ ﺧﻴﻠﻲ ﻻﻏﺮ ﻧﺒﺎﺷﻨﺪ .
 - 4دوﻳﺴﺖ دﺳﺖ ﻟﺒﺎس ﺳﺎﻟﻢ از ﺣﻠﻪ ﻫﺎي ﻳﻤﻨﻲ
 - 5ﻳﻜﻬﺰار دﻳﻨﺎر ﻣﺴﻜﻮك ﺳﺎﻟﻢ وﻏﻴﺮ ﻣﻐﺸﻮش ﻛﻪ ﻫﺮدﻳﻨﺎر ﻳﻚ ﻣﺜﻘﺎل ﺷﺮﻋﻲ ﻃﻼ ﺑﻪ وزن  18ﻧﺨﻮد اﺳﺖ .
 - 6ده ﻫﺰار درﻫﻢ ﻣﺴﻜﻮك ﺳﺎﻟﻢ و ﻏﻴﺮ ﻣﻐﺸﻮش ﻛﻪ ﻫﺮ درﻫﻢ ﺑﻪ وزن  12/6ﻧﺨﻮد ﻧﻘﺮه ﻣﻲ ﺑﺎﺷﺪ .
ﺗﺒﺼﺮه  - 1ﻗﻴﻤﺖ ﻫﺮ ﻳﻚ از اﻣﻮر ﺷﺸﮕﺎﻧﻪ در ﺻﻮرت ﺗﺮاﺿﻲ ﻃﺮﻓﻴﻦ وﻳﺎ ﺗﻌﺬر ﻫﻤﻪ آﻧﻬﺎ ﭘﺮداﺧﺖ ﻣﻲ ﺷﻮد.
ﺗﺒﺼﺮه 2ـ ﻣﻴﺰان دﻳﻪ اﻗﻠﻴﺖﻫﺎي دﻳﻨﻲ ﺷﻨﺎﺧﺘﻪ ﺷﺪه در ﻗﺎﻧﻮن اﺳﺎﺳﻲ ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﻳﺮان ﺑﺎ ﻧﻈﺮ وﻟﻲ اﻣﺮ اﺳﺖ ﻛﻪ
ﺗﻮﺳﻂ ﻗﻮه ﻗﻀﺎﻳﻴﻪ اﺳﺘﻌﻼم و ﺑﻪ دادﮔﺎهﻫﺎ اﺑﻼغ ﻣﻲﺷﻮد .دادﮔﺎهﻫﺎ ﻣﻜﻠﻔﻨﺪ ﻣﻄﺎﺑﻖ ﻧﻈﺮ ﻣﺬﻛﻮر و ﺑﺎ رﻋﺎﻳﺖ ﺳﺎﻳﺮ ﻣﻘﺮرات اﻳﻦ
ﻗﺎﻧﻮن از ﻗﺒﻴﻞ ﺟﻨﺴﻴﺖ ﻣﺠﻨﻲ ﻋﻠﻴﻪ و زﻣﺎن وﻗﻮع ﺟﻨﺎﻳﺖ راي ﻣﻘﺘﻀﻲ ﺻﺎدر ﻛﻨﻨﺪ .اﺻﻼﺣﻲ ﻣﻄﺎﺑﻖ ﻗﺎﻧﻮن اﻟﺤﺎق ﻳﻚ
ﺗﺒﺼﺮه ﺑﻪ ﻣﺎده ) (297ﻗﺎﻧﻮن ﻣﺠﺎزات اﺳﻼﻣﻲ ﻣﺼﻮب 1991/1370
ﺗﺒﺼﺮه ) 3اﻟﺤﺎﻗﻲ  2002/1382/10/6ﻣﺠﻤﻊ ﺗﺸﺨﻴﺺ ﻣﺼﻠﺤﺖ ﻧﻈﺎم( -ﻃﺒﻖ ﻧﻈﺮ ﺣﻜﻮﻣﺘﻲ وﻟﻲ اﻣﺮ ،دﻳﻪ اﻗﻠﻴﺘﻬﺎي دﻳﻨﻲ
ﺷﻨﺎﺧﺘﻪ ﺷﺪه در ﻗﺎﻧﻮن اﺳﺎﺳﻲ ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﻳﺮان ﺑﻪ اﻧﺪازه دﻳﻪ ﻣﺴﻠﻤﺎن ﺗﻌﻴﻴﻦ ﻣﻲ ﮔﺮدد.

1

 -1ﻧﻈﺮﻳﻪ  1384/9/2- 7/6257اداره ﻛﻞ اﻣﻮر ﺣﻘﻮﻗﻲ ﻗﻮه ﻗﻀﺎﻳﻴﻪ :ﺑﺎ ﺗﻮﺟﻪ ﺑﻪ ﻗﺎﻧﻮن اﻟﺤﺎق ﻳﻚ ﺗﺒﺼﺮه ﺑﻪ ﻣﺎده  297ﻗﺎﻧﻮن ﻣﺠﺎزات اﺳﻼﻣﻲ ﻛﻪ دﻳﻪ
اﻗﻠﻴﺘﻬﺎي ﻣﺬﻫﺒﻲ را ﻧﻴﺰ ﺑﻪ ﻣﻴﺰان دﻳﻪ ﻓﺮد ﻣﺴﻠﻤﺎن ﺗﻌﻴﻴﻦ ﻛﺮده اﺳﺖ و ﻓﺮﻗﻲ ﺑﻴﻦ ﻣﺎﻫﻬﺎي ﺣﺮام و ﻏﻴﺮ ﺣﺮام ﻗﺎﺋﻞ ﻧﺸﺪه اﺳﺖ ﻟﺬا ﻓﺎﺿﻞ دﻳﻪ ﻧﻴﺰ ﺑﻪ
اﻗﻠﻴﺘﻬﺎي ﻣﺬﻫﺒﻲ ﺗﻌﻠﻖ ﻣﻲ ﮔﻴﺮد.
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 ﺑﻪ ﻣﻮﺟﺐ ﺑﺨﺸﻨﺎﻣﻪ  8ﺧﺮداد  1387ﻗﻮه ﻗﻀﺎﺋﻴﻪ دﻳﻪ زن و ﻣﺮد ،ﻣﺴﻠﻤﺎن و ﻏﻴﺮ ﻣﺴﻠﻤﺎن ﺻﺮﻓﺎ در ﺗﺼﺎدﻓﺎت راﻧﻨﺪﮔﻲ ﻣﻨﺠﺮﺑﻪ ﻣﺮگ ﻣﺴﺎوي اﺳﺖ.
ﻣﺎده  - 200دﻳﻪ ﻗﺘﻞ زن ﻣﺴﻠﻤﺎن ﺧﻮاه ﻋﻤﺪي ﺧﻮاه ﻏﻴﺮﻋﻤﺪي ﻧﺼﻒ دﻳﻪ ﻣﺮد ﻣﺴﻠﻤﺎن اﺳﺖ .

* ﺗﻐﻴﻴﺮات ﻗﺎﻧﻮن ﻣﺪﻧﻲ )(2004/1384 -1979/1357
 ﻣﺎده  :1ﻣﺼﻮﺑﺎت ﻣﺠﻠﺲ ﺷﻮراي اﺳﻼﻣﻲ ﺑﻪ رﺋﻴﺲ ﺟﻤﻬﻮر اﺑﻼغ و رﺋﻴﺲ ﺟﻤﻬﻮر ﺑﺎﻳﺪ ﻇﺮف  5روز آن را اﻣﻀﺎء و ﺑﻪدوﻟﺖ اﺑﻼغ ﻧﻤﻮده و دوﻟﺖ ﻣﻮﻇﻒاﺳﺖ ﻇﺮف ﻣﺪت  48ﺳﺎﻋﺖ آن را ﻣﻨﺘﺸﺮ ﻧﻤﺎﻳﺪ.
ﺗﺒﺼﺮه  -در ﺻﻮرت اﺳﺘﻨﻜﺎف رﺋﻴﺲ ﺟﻤﻬﻮر از اﻣﻀﺎء ﻳﺎ اﺑﻼغ ﺑﻪ دوﻟﺖ در ﻣﻬﻠﺖ ﻣﻘﺮر دوﻟﺖ ﻣﻮﻇﻒ اﺳﺖ ﻣﺼﻮﺑﻪ ﻳﺎ
ﻧﺘﻴﺠﻪ ﻫﻤﻪ ﭘﺮﺳﻲ را ﭘﺲ از اﻧﻘﻀﺎيﻣﺪت ﻣﺬﻛﻮر ﻇﺮف ﭼﻬﻞ و ﻫﺸﺖ ﺳﺎﻋﺖ ﻣﻨﺘﺸﺮ ﻧﻤﺎﻳﺪ.
 ﻣﺎده  - 1ﻣﺎده  1ﻗﺎﻧﻮن ﻣﺪﻧﻲ ﺑﻪ ﺷﺮح زﻳﺮ اﺻﻼح ﻣﻲﮔﺮدد ):(1991 /1370ﻣﺎده  - 1ﻣﺼﻮﺑﺎت ﻣﺠﻠﺲ ﺷﻮراي اﺳﻼﻣﻲ و ﻧﺘﻴﺠﻪ ﻫﻤﻪﭘﺮﺳﻲ ﭘﺲ از ﻃﻲ ﻣﺮاﺣﻞ ﻗﺎﻧﻮﻧﻲ ﺑﻪ رﺋﻴﺲ ﺟﻤﻬﻮر اﺑﻼغ ﻣﻲﺷﻮد.
رﺋﻴﺲ ﺟﻤﻬﻮر ﺑﺎﻳﺪ ﻇﺮف ﻣﺪت ﭘﻨﺞ روز آﻧﺮا اﻣﻀﺎء و ﺑﻪ ﻣﺠﺮﻳﺎن اﺑﻼغ ﻧﻤﺎﻳﺪ و دﺳﺘﻮر اﻧﺘﺸﺎر آﻧﺮا ﺻﺎدر ﻛﻨﺪ و روزﻧﺎﻣﻪ
رﺳﻤﻲ ﻣﻮﻇﻒ اﺳﺖ ﻇﺮف ﻣﺪت  72ﺳﺎﻋﺖ ﭘﺲ از اﺑﻼغ ﻣﻨﺘﺸﺮﻧﻤﺎﻳﺪ.
ﺗﺒﺼﺮه  -در ﺻﻮرت اﺳﺘﻨﻜﺎف رﺋﻴﺲ ﺟﻤﻬﻮر از اﻣﻀﺎء ﻳﺎ اﺑﻼغ در ﻣﺪت ﻣﺬﻛﻮر در اﻳﻦ ﻣﺎده ﺑﻪ دﺳﺘﻮر رﺋﻴﺲ ﻣﺠﻠﺲ
ﺷﻮراي اﺳﻼﻣﻲ روزﻧﺎﻣﻪ رﺳﻤﻲ ﻣﻮﻇﻒ اﺳﺖ ﻇﺮف ﻣﺪت  72ﺳﺎﻋﺖ ﻣﺼﻮﺑﻪ را ﭼﺎپ و ﻣﻨﺘﺸﺮ ﻧﻤﺎﻳﺪ.
 ﻣﺎده  - 881در ﺻﻮرﺗﻲ ﻛﻪ ﻗﺘﻞ ﻋﻤﺪي ﻣﻮرث ﺑﻪ ﺣﻜﻢ ﻗﺎﻧﻮن ﻳﺎ ﺑﺮاي دﻓﺎع ﺑﺎﺷﺪ ﻣﻔﺎد ﻣﺎده ﻓﻮق ﻣﺠﺮي ﻧﺨﻮاﻫﺪ ﺑﻮد.ﻣﺎده  881ﻣﻜﺮر )اﻟﺤﺎﻗﻲ آزﻣﺎﻳﺸﻲ  1982/1361 /10/8و ﺑﻌﺪا ﻣﺼﻮب  - (1370/8/14ﻛﺎﻓﺮ از ﻣﺴﻠﻢ ارث ﻧﻤﻲ ﺑﺮد و اﮔﺮ
در ﺑﻴﻦ ورﺛﻪ ﻣﺘﻮﻓﺎي ﻛﺎﻓﺮي ،ﻣﺴﻠﻢ ﺑﺎﺷﺪ وراث ﻛﺎﻓﺮ ارث ﻧﻤﻲ ﺑﺮﻧﺪ اﮔﺮ ﭼﻪ از ﻟﺤﺎظ ﻃﺒﻘﻪ و درﺟﻪ ﻣﻘﺪم ﺑﺮ ﻣﺴﻠﻢ ﺑﺎﺷﻨﺪ.
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ﻣﺎده  881ﻣﻜﺮر )اﻟﺤﺎﻗﻲ آزﻣﺎﻳﺸﻲ  -(1982/1361/10/8ﻛﺎﻓﺮ از ﻣﺴﻠﻢ ارث ﻧﻤﻲ ﺑﺮد و اﮔﺮ در ﺑﻴﻦ ورﺛﻪ ﻣﺘﻮﻓﺎي ﻛﺎﻓﺮي ﻣﺴﻠﻢ ﺑﺎﺷﺪ وراث ﻛﺎﻓﺮ
ارث ﻧﻤﻲ ﺑﺮﻧﺪ اﮔﺮ ﭼﻪ از ﻟﺤﺎظ ﻃﺒﻘﻪ و درﺟﻪ ﻣﻘﺪم ﺑﺮ ﻣﺴﻠﻢ ﺑﺎﺷﻨﺪ.
 -2ﻧﻈﺮﻳﺎت اداره ﻛﻞ ﺣﻘﻮﻗﻲ و ﺗﺪوﻳﻦ ﻗﻮاﻧﻴﻦ ﻗﻮه ﻗﻀﺎﻳﻴﻪ:
اﻟﻒ -ﻧﻈﺮﻳﻪ ﺷﻤﺎره  7/1076ﻣﻮرخ :1379/2/23
ﻣﺴﺘﻨﺪاً ﺑﻪ ﻗﺎﻧﻮن رﺳﻴﺪﮔﻲ ﺑﻪ دﻋﺎوي ﻣﻄﺮوﺣﻪ راﺟﻊ ﺑﻪ اﺣﻮال ﺷﺨﺼﻴﻪ و ﺗﻌﻠﻴﻤﺎت دﻳﻨﻲ اﻳﺮاﻧﻴﺎن زرﺗﺸﺘﻲ ،ﻛﻠﻴﻤﻲ و ﻣﺴﻴﺤﻲ ﻣﺼﻮب 1372/4/3
ﻣﺠﻤﻊ ﺗﺸﺨﻴﺺ ﻣﺼﻠﺤﺖ ﻧﻈﺎم ﭼﻨﺎﻧﭽﻪ اﺣﺪ از وراث ﻣﺘﻮﻓﺎي ﻏﻴﺮﻣﺴﻠﻤﺎن ،ﻣﺴﻠﻤﺎن ﺑﺎﺷﺪ ﻳﺎ ﺑﻌﺪاً ﻣﺴﻠﻤﺎن ﺷﻮد ،ﺗﻘﺴﻴﻢ ﻣﺎﺗﺮك وي ﻓﻘﻂ ﺑﺮاﺳﺎس
ﻗﻮاﻋﺪ ﻣﺴﻠﻤﻪ ﺣﻴﻦ اﻟﻤﻮت ﻣﺘﻮﻓﻲ ﺑﻪ ﻋﻤﻞ ﻣﻲ آﻳﺪ .و ﻣﻘﺮرات ﻣﺎده  881ﻣﻜﺮر ﻗﺎﻧﻮن ﻣﺪﻧﻲ در ﻣﻮرد ﻣﺘﻮﻓﺎي ﻣﺴﻠﻤﺎن ﻳﺎ ﻏﻴﺮﻣﺴﻠﻤﺎﻧﻲ اﺳﺖ ﻛﻪ
ﻣﺸﻤﻮل ﻗﺎﻧﻮن اﺟﺎزه رﻋﺎﻳﺖ اﺣﻮال ﺷﺨﺼﻴﻪ اﻳﺮاﻧﻴﺎن ﻏﻴﺮﺷﻴﻌﻪ در ﻣﺤﺎﻛﻢ ﻧﺒﺎﺷﺪ.
ب -ﻧﻈﺮﻳﻪ ﺷﻤﺎره  7/6779ﻣﻮرخ :1374/12/23
ﺗﺎ زﻣﺎﻧﻲ ﻛﻪ ﺑﻪ ﺣﻜﻢ دادﮔﺎه ﺻﺎﻟﺤﻪ و ﺑﺎ ﻋﻨﻮان ارﺗﺪاد ،ﻛﺴﻲ ﻣﺤﻜﻮﻣﻴﺖ ﭘﻴﺪا ﻧﻜﻨﺪ ﻧﻤﻲ ﺗﻮان ﺑﻪ ﻟﺤﺎظ ﻣﺮﺗﺪ ﺑﻮدن او را از ارث ﻣﺤﺮوم داﻧﺴﺖ.
ج -ﻧﻈﺮﻳﻪ ﺷﻤﺎره  7/1298ﻣﻮرخ :1376/2/31
ﻣﺎده  881ﻣﻜﺮر ﻗﺎﻧﻮن ﻣﺪﻧﻲ ،ﻣﺼﻮب  1370ﻣﺠﻠﺲ ﺷﻮراي اﺳﻼﻣﻲ اﺳﺖ و ﻗﺎﻧﻮن رﺳﻴﺪﮔﻲ ﺑﻪ دﻋﺎوي ﻣﻄﺮوﺣﻪ راﺟﻊ ﺑﻪ اﺣﻮال ﺷﺨﺼﻴﻪ و
ﺗﻌﻠﻴﻤﺎت دﻳﻨﻲ اﻳﺮاﻧﻴﺎن زرﺗﺸﺘﻲ ،ﻛﻠﻴﻤﻲ و ﻣﺴﻴﺤﻲ ﻣﺼﻮب ﺷﻬﺮﻳﻮر  1372ﻣﺠﻤﻊ ﺗﺸﺨﻴﺺ ﻣﺼﻠﺤﺖ ﻧﻈﺎم اﺳﺖ ،ﻟﺬا در ﻣﻮارد ﻣﻐﺎﻳﺮت ﺑﺎﻳﺴﺘﻲ ﻃﺒﻖ
ﻣﺼﻮﺑﻪ ﻣﻮﺧﺮاﻟﺘﺎرﻳﺦ ﻣﺠﻤﻊ ﺗﺸﺨﻴﺺ ﻣﺼﻠﺤﺖ ﻧﻈﺎم ﻋﻤﻞ ﺷﻮد.
د -ﻧﻈﺮﻳﻪ ﺷﻤﺎره  7/6373ﻣﻮرخ :1381/8/20
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ﻗﺎﻧﻮن »رﺳﻴﺪﮔﻲ ﺑﻪ دﻋﺎوي ﻣﻄﺮوﺣﻪ راﺟﻊ ﺑﻪ اﺣﻮال ﺷﺨﺼﻴﻪ و ﺗﻌﻠﻴﻤﺎت دﻳﻨﻲ اﻳﺮاﻧﻴﺎن زرﺗﺸﺘﻲ ،ﻛﻠﻴﻤﻲ و ﻣﺴﻴﺤﻲ«
ﻣﺼﻮب  1992/1372/4/3ﻣﺠﻤﻊ ﺗﺸﺨﻴﺺ ﻣﺼﻠﺤﺖ ﻧﻈﺎم
ﻣﺎده واﺣﺪه -راي وﺣﺪت روﻳﻪ ﺷﻤﺎره  37ﻣﻮرخ  1369/9/19ﻫﻴﺎت ﻋﻤﻮﻣﻲ دﻳﻮان ﻋﺎﻟﻲ ﻛﺸﻮر ،ﻋﻴﻨﺎً و ﺑﻪ ﺷﺮح ذﻳﻞ ﺑﻪ
ﺗﺼﻮﻳﺐ رﺳﻴﺪ:
ﻧﻈﺮ ﺑﻪ اﺻﻞ ﺳﻴﺰدﻫﻢ ﻗﺎﻧﻮن اﺳﺎﺳﻲ ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﻳﺮان و اﻳﻦ ﻛﻪ ﺑﻪ ﻣﻮﺟﺐ ﻣﺎده واﺣﺪه ﻗﺎﻧﻮن اﺟﺎزه رﻋﺎﻳﺖ اﺣﻮال
ﺷﺨﺼﻴﻪ اﻳﺮاﻧﻴﺎن ﻏﻴﺮﺷﻴﻌﻪ درﻣﺤﺎﻛﻢ ﻣﺼﻮب ﻣﺮداد ﻣﺎه  1312ﻧﺴﺒﺖ ﺑﻪ اﺣﻮال ﺷﺨﺼﻴﻪ و ﺣﻘﻮق ارﺛﻴﻪ و وﺻﻴﺖ اﻳﺮاﻧﻴﺎن
ﻏﻴﺮﺷﻴﻌﻪ ﻛﻪ ﻣﺬﻫﺐ آﻧﺎن ﺑﻪ رﺳﻤﻴﺖ ﺷﻨﺎﺧﺘﻪ ﺷﺪه ﻟﺰوم رﻋﺎﻳﺖ ﻗﻮاﻋﺪ و ﻋﺎدات ﻣﺴﻠﻤﻪ ﻣﺘﺪاوﻟﻪ در ﻣﺬﻫﺐ آﻧﺎن در دادﮔﺎه
ﻫﺎ ﺟﺰ در ﻣﻮاردي ﻛﻪ ﻣﻘﺮرات ﻗﺎﻧﻮن راﺟﻊ ﺑﻪ اﻧﺘﻈﺎﻣﺎت ﻋﻤﻮﻣﻲ ﺑﺎﺷﺪ ﺗﺼﺮﻳﺢ ﮔﺮدﻳﺪه ﻓﻠﺬا دادﮔﺎه ﻫﺎ در ﻣﻘﺎم رﺳﻴﺪﮔﻲ ﺑﻪ
اﻣﻮر ﻣﺬﻛﻮر و ﻫﻤﭽﻨﻴﻦ در رﺳﻴﺪﮔﻲ ﺑﻪ درﺧﻮاﺳﺖ ﺗﻨﻔﻴﺬ وﺻﻴﺖ ﻧﺎﻣﻪ ﻣﻠﺰم ﺑﻪ رﻋﺎﻳﺖ ﻗﻮاﻋﺪ و ﻋﺎدات ﻣﺴﻠﻤﻪ در ﻣﺬﻫﺐ
آﻧﺎن ﺟﺰ در ﻣﻮرد ﻣﻘﺮرات ﻗﺎﻧﻮن راﺟﻊ ﺑﻪ اﻧﺘﻈﺎﻣﺎت ﻋﻤﻮﻣﻲ ﺑﻮده و ﺑﺎﻳﺪ اﺣﻜﺎم ﺧﻮد را ﺑﺮﻃﺒﻖ آن ﺻﺎدر ﻧﻤﺎﻳﻨﺪ .اﻳﻦ راي
ﺑﺮاﺑﺮ ﻣﺎده  43ﻗﺎﻧﻮن اﻣﻮر ﺣﺴﺒﻲ و ﻣﺎده  3از ﻣﻮاد اﺿﺎﻓﻪ ﺷﺪه ﺑﻪ ﻗﺎﻧﻮن آﻳﻴﻦ دادرﺳﻲ ﻛﻴﻔﺮي ﻣﺮداد ﻣﺎه  1337ﺑﺮاي دادﮔﺎه
ﻫﺎ در ﻣﻮارد ﻣﺸﺎﺑﻪ ﻻزم اﻻﺗﺒﺎع اﺳﺖ.
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ﭼﻮن در ﻗﺎﻧﻮن ﻣﺪﻧﻲ ﻛﺎﻓﺮ ﺗﻌﺮﻳﻒ ﻧﺸﺪه اﺳﺖ ﻃﺒﻖ اﺻﻞ  167ﻗﺎﻧﻮن اﺳﺎﺳﻲ ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﻳﺮان و ﻣﺎده  8ﻗﺎﻧﻮن ﺗﺸﻜﻴﻞ دادﮔﺎه ﻫﺎي ﻋﻤﻮﻣﻲ و
اﻧﻘﻼب ﺑﺎﻳﺪ ﺑﻪ ﻣﻨﺎﺑﻊ ﻓﻘﻬﻲ وﻓﺘﺎوي ﻣﻌﺘﺒﺮ رﺟﻮع ﺷﻮد و در اﻳﻦ ﻣﻮرد ﻧﻈﺮ ﺣﻀﺮت آﻳﻪ اﷲ ﻣﺮﻋﺸﻲ ﻣﻌﺎون ﻗﻀﺎﻳﻲ ﻣﺤﺘﺮم رﻳﺎﺳﺖ ﻗﻮه ﻗﻀﺎﻳﻴﻪ ﺑﻪ
ﺷﺮح زﻳﺮ اﺳﺖ:
ﺗﻌﺮﻳﻒ ﻛﺎﻓﺮ در ﻓﻘﻪ آﻣﺪه و ﭼﻨﻴﻦ اﺳﺖ اﻟﻜﺎﻓﺮ و ﻫﻮ ﻣﻦ اﻧﺘﺤﻞ ﻏﻴﺮاﻻﺳﻼم )ﺗﺤﺮﻳﺮاﻟﻮﺳﻴﻠﻪ ج  1ص  118خ ﺑﻴﺎن اﻟﻨﺠﺎﺳﺎت( و ﺑﻬﺎﻳﻲ ﻫﺎ ﻣﻌﺘﻘﺪﻧﺪ ﻛﻪ
دﻳﻦ ﻣﻘﺪس اﺳﻼم ﻧﺴﺦ ﮔﺮدﻳﺪه و ﺧﺎﺗﻤﻴﺖ ﭘﻴﺎﻣﺒﺮ اﺳﻼم را اﻧﻜﺎر ﻣﻲ ﻛﻨﻨﺪ ﺑﺎ ﺗﻮﺟﻪ ﺑﻪ ﻣﺎده » 881ﻣﻜﺮر ﻗﺎﻧﻮن ﻣﺪﻧﻲ« و ﻣﺴﺎﻟﻪ ﻳﻚ از ﺟﻠﺪ دوم
ﺗﺤﺮﻳﺮاﻟﻮﺳﻴﻠﻪ ﺻﻔﺤﻪ  364و ﻣﺴﺎﻟﻪ  9ﺻﻔﺤﻪ  366ﻫﻤﺎن ﺟﻠﺪ ﻓﻘﻂ وارث ﻣﺴﻠﻢ – در ﺻﻮرت ﺗﻌﺪد ورﺛﻪ ارث ﻣﻲ ﺑﺮد در ﻣﻮرد اﺳﺘﻌﻼم ارث ﺑﻬﺎﻳﻲ
ﺑﻪ وارث ﻣﺴﻠﻤﺎن او ﻣﻨﺘﻘﻞ ﻣﻲ ﺷﻮد و ﺳﺎﻳﺮ ورﺛﻪ ﺣﻘﻲ از ارث ﻧﺪارد.
ه -ﻧﻈﺮﻳﻪ ﺷﻤﺎره  7/7430ﻣﻮرخ :1378/10/21
ﺑﻨﺎﺑﺮ اﺻﻞ ﺳﻴﺰدﻫﻢ ﻗﺎﻧﻮن اﺳﺎﺳﻲ ﻗﺎﻧﻮن رﺳﻴﺪﮔﻲ ﺑﻪ دﻋﺎوي ﻣﻄﺮوﺣﻪ ﺷﺨﺼﻴﻪ و ﺗﻌﻠﻴﻤﺎت دﻳﻨﻲ اﻳﺮاﻧﻴﺎن زرﺗﺸﺘﻲ ،ﻛﻠﻴﻤﻲ و ﻣﺴﻴﺤﻲ ﻣﺼﻮب ﺳﺎل
 1372ﻣﺠﻤﻊ ﺗﺸﺨﻴﺺ ﻣﺼﻠﺤﺖ ﻧﻈﺎم و ﺗﻮﺟﻬﺎً ﺑﻪ ﻣﺎده واﺣﺪه ﻗﺎﻧﻮن رﻋﺎﻳﺖ اﺣﻮال ﺷﺨﺼﻴﻪ اﻳﺮاﻧﻴﺎن ﻏﻴﺮﺷﻴﻌﻪ در ﻣﺤﺎﻛﻢ ﻣﺼﻮب ﺳﺎل  ،1312در
اﻳﻦ ﮔﻮﻧﻪ ﻣﻮارد ﺑﺎﻳﺪ ﻗﻮاﻋﺪ و ﻋﺎدات ﻣﺴﻠﻤﻪ ﻣﺘﺪاوﻟﻪ در ﻣﺬﻫﺐ آﻧﺎن رﻋﺎﻳﺖ ﺷﻮد ﺑﻨﺎﺑﺮاﻳﻦ ﭼﻨﺎﻧﭽﻪ اﺣﺪ از وراث ﻣﺘﻮﻓﻲ ﻏﻴﺮﻣﺴﻠﻤﺎن ،ﻣﺴﻠﻤﺎن ﺑﺎﺷﺪ
ﻳﺎ ﺑﻌﺪاً ﻣﺴﻠﻤﺎن ﺷﻮد ﺗﻘﺴﻴﻢ ﻣﺎﺗﺮك وي ﺑﺮاﺳﺎس ﻗﻮاﻋﺪ ﻣﺴﻠﻤﻪ ﺣﻴﻦ اﻟﻤﻮت ﻣﺘﻮﻓﻲ ﺑﻪ ﻋﻤﻞ ﻣﻲ آﻳﺪ.
 -3ﻧﻈﺮﻳﺎت اداره ﻛﻞ ﺣﻘﻮﻗﻲ و ﺗﺪوﻳﻦ ﻗﻮاﻧﻴﻦ ﻗﻮه ﻗﻀﺎﻳﻴﻪ:
اﻟﻒ -ﻧﻈﺮﻳﻪ ﺷﻤﺎره  7/333ﻣﻮرخ :1380/2/2
ﺑﺎ ﻋﻨﺎﻳﺖ ﺑﻪ ﻣﺼﻮﺑﻪ ﻣﻮرخ  1372/4/3ﻣﺠﻤﻊ ﺗﺸﺨﻴﺺ ﻣﺼﻠﺤﺖ ﻧﻈﺎم ﺑﻪ ﻋﻨﻮان ﻗﺎﻧﻮن رﺳﻴﺪﮔﻲ ﺑﻪ دﻋﺎوي ﻣﻄﺮوﺣﻪ راﺟﻊ ﺑﻪ اﺣﻮال ﺷﺨﺼﻴﻪ و
ﺗﻌﻠﻴﻤﺎت دﻳﻨﻲ اﻳﺮاﻧﻴﺎن زرﺗﺸﺘﻲ ،ﻛﻠﻴﻤﻲ و ﻣﺴﻴﺤﻲ و ﻗﺎﻧﻮن اﺟﺎزه رﻋﺎﻳﺖ اﺣﻮال ﺷﺨﺼﻴﻪ اﻳﺮاﻧﻴﺎن ﻏﻴﺮﺷﻴﻌﻪ ﻣﺼﻮب  31ﺗﻴﺮﻣﺎه  ،1312ﺟﺰ در
ﻣﻮاردي ﻛﻪ ﻣﻘﺮرات ﻗﺎﻧﻮن راﺟﻊ ﺑﻪ اﻧﺘﻈﺎﻣﺎت ﻋﻤﻮﻣﻲ ﺑﺎﺷﺪ ،در ﻣﺴﺎﺋﻞ ﻣﺮﺑﻮط ﺑﻪ ﻧﻜﺎح و ﻃﻼق اﻳﺮاﻧﻴﺎن ﻏﻴﺮﺷﻴﻌﻪ ﻛﻪ ﻣﺬﻫﺐ آﻧﺎن ﺑﻪ رﺳﻤﻴﺖ ﺷﻨﺎﺧﺘﻪ
ﺷﺪه اﺳﺖ ،ﻋﺎدات و ﻗﻮاﻋﺪ ﻣﺴﻠﻤﻪ ﻣﺘﺪاوﻟﻪ در ﻣﺬﻫﺒﻲ ﻛﻪ ﺷﻮﻫﺮ ﭘﻴﺮو آن اﺳﺖ ﺑﺎﻳﺪ رﻋﺎﻳﺖ ﺷﻮد.
در ﻣﻮرد ﻛﻠﻴﻤﻴﺎن اﻳﺮاﻧﻲ اﻣﻮر ﻣﺬﻛﻮر ﺑﺎﻳﺪ از داراﻟﺸﺮع ﻛﻠﻴﻤﻴﺎن واﺑﺴﺘﻪ ﺑﻪ اﻧﺠﻤﻦ ﻛﻠﻴﻤﻴﺎن ﺑﻪ ﻧﺸﺎﻧﻲ ﺗﻬﺮان ﺧﻴﺎﺑﺎن ﺷﻴﺦ ﻫﺎدي ﭘﻼك  385ﻃﺒﻘﻪ ﺳﻮم
ﺳﺌﻮال ﺷﻮد.
ب -ﻧﻈﺮﻳﻪ ﺷﻤﺎره  7/5159ﻣﻮرخ :1377/9/26
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 ﺗﺎﻳﻴﺪ ﻗﺎﻧﻮن اﺟﺎزه رﻋﺎﻳﺖ اﺣﻮال ﺷﺨﺼﻴﻪ اﻳﺮاﻧﻴﺎن ﻏﻴﺮﺷﻴﻌﻪ در ﻣﺤﺎﻛﻢ 4ﻣﺼﻮب  10ﻣﺮداد ﻣﺎه 1312ﻣﺎده واﺣﺪه – ﻧﺴﺒﺖ ﺑﻪ اﺣﻮال ﺷﺨﺼﻴﻪ و ﺣﻘﻮق ارﺛﻴﻪ و وﺻﻴﺖ اﻳﺮاﻧﻴﺎن ﻏﻴﺮﺷﻴﻌﻪ ﻛﻪ ﻣﺬﻫﺐ آﻧﺎن ﺑﻪ رﺳﻤﻴﺖ ﺷﻨﺎﺧﺘﻪ ﺷﺪه
ﻣﺤﺎﻛﻢ ﺑﺎﻳﺪ ﻗﻮاﻋﺪ و ﻋﺎدات ﻣﺴﻠﻤﻪ ﻣﺘﺪاوﻟﻪ در ﻣﺬﻫﺐ آﻧﺎن را ﺟﺰ در ﻣﻮاردي ﻛﻪ ﻣﻘﺮرات ﻗﺎﻧﻮن راﺟﻊ ﺑﻪ اﻧﺘﻈﺎﻣﺎت ﻋﻤﻮﻣﻲ
ﺑﺎﺷﺪ ﺑﻪ ﻃﺮﻳﻖ ذﻳﻞ رﻋﺎﻳﺖ ﻧﻤﺎﻳﻨﺪ:
 -1در ﻣﺴﺎﺋﻞ ﻣﺮﺑﻮط ﺑﻪ ﻧﻜﺎح و ﻃﻼق :ﻋﺎدات و ﻗﻮاﻋﺪ ﻣﺴﻠﻤﻪ ﻣﺘﺪاوﻟﻪ در ﻣﺬﻫﺒﻲ ﻛﻪ ﺷﻮﻫﺮ ﭘﻴﺮو آن اﺳﺖ.
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ﻃﺒﻖ ﻗﺎﻧﻮن رﺳﻴﺪﮔﻲ ﺑﻪ دﻋﺎوي ﻣﻄﺮوﺣﻪ راﺟﻊ ﺑﻪ اﺣﻮال ﺷﺨﺼﻴﻪ و ﺗﻌﻠﻴﻤﺎت دﻳﻨﻲ اﻳﺮاﻧﻴﺎن زرﺗﺸﺘﻲ ،ﻛﻠﻴﻤﻲ و ﻣﺴﻴﺤﻲ ﻣﺼﻮب ﻣﺠﻤﻊ ﺗﺸﺨﻴﺺ
ﻣﺼﻠﺤﺖ ﻧﻈﺎم دادﮔﺎه در ﻣﻮرد اﻗﻠﻴﺖ ﻫﺎي ﻳﺎد ﺷﺪه ﺑﺎﻳﺴﺘﻲ اﺣﻮال ﺷﺨﺼﻴﻪ و ﺣﻘﻮق ارﺛﻴﻪ ﻣﺘﺪاوﻟﻪ در ﻣﺬﻫﺐ آﻧﺎن رﻋﺎﻳﺖ ﻛﻨﺪ و در ﻣﻮرد ارث ﺑﺎﻳﺪ
ﻃﺒﻖ ﻣﻘﺮرات ﻣﺬﻫﺒﻲ ﻣﺘﻮﻓﻲ ﻋﻤﻞ ﺷﻮد ﺑﻨﺎﺑﺮاﻳﻦ ﺑﺎ ﺗﻮﺟﻪ ﺑﻪ ﻣﻘﺮرات ﻳﺎد ﺷﺪه درﺧﻮاﺳﺖ ﻓﺮد ﻣﺴﻠﻢ ) اﺣﺪ از ورﺛﻪ ( از دادﮔﺎه داﺋﺮ ﺑﺮ ﺣﺬف ﻧﺎم ﺑﻘﻴﻪ
ﻓﺮزﻧﺪان و ﻋﻴﺎل ﻣﺘﻮﻓﺎي زرﺗﺸﺘﻲ از ﮔﻮاﻫﻲ ﺣﺼﺮ وراﺛﺖ ﺻﺎدره ،وﺟﺎﻫﺖ ﻗﺎﻧﻮﻧﻲ ﻧﺪارد و ﺑﻪ وﺻﻴﺖ ﻣﺘﻮﻓﻲ ﻫﻢ ﻃﺒﻖ ﻣﻘﺮرات دﻳﻦ زرﺗﺸﺘﻲ ﺑﺎﻳﺪ
ﻋﻤﻞ ﮔﺮدد.
ج -ﻧﻈﺮﻳﻪ ﺷﻤﺎره  7/5112ﻣﻮرخ :1377/7/11
ﺑﻨﺎﺑﺮ اﺻﻞ ﺳﻴﺰدﻫﻢ ﻗﺎﻧﻮن اﺳﺎﺳﻲ و ﻗﺎﻧﻮن رﺳﻴﺪﮔﻲ ﺑﻪ دﻋﺎوي ﻣﻄﺮوﺣﻪ راﺟﻊ ﺑﻪ اﺣﻮال ﺷﺨﺼﻴﻪ و ﺗﻌﻠﻴﻤﺎت دﻳﻨﻲ اﻳﺮاﻧﻴﺎن زرﺗﺸﺘﻲ ،ﻛﻠﻴﻤﻲ و
ﻣﺴﻴﺤﻲ ﻣﺼﻮب  1372ﻣﺠﻤﻊ ﺗﺸﺨﻴﺺ ﻣﺼﻠﺤﺖ ﻧﻈﺎم و ﺗﻮﺟﻬﺎً ﺑﻪ ﻣﺎده واﺣﺪه ﻗﺎﻧﻮن رﻋﺎﻳﺖ اﺣﻮال ﺷﺨﺼﻴﻪ اﻳﺮاﻧﻴﺎن ﻏﻴﺮﺷﻴﻌﻪ در ﻣﺤﺎﻛﻢ ﻣﺼﻮب
 1312در اﻳﻦ ﮔﻮﻧﻪ ﻣﻮارد ﺑﺎﻳﺪ ﻗﻮاﻋﺪ و ﻋﺎدات ﻣﺴﻠﻤﻪ ﻣﺘﺪاوﻟﻪ در ﻣﺬﻫﺐ آﻧﺎن رﻋﺎﻳﺖ ﺷﻮد.
ﺑﻨﺎﺑﺮاﻳﻦ ﭼﻨﺎﻧﭽﻪ اﺣﺪ از وراث ﻣﺘﻮﻓﺎي ﻏﻴﺮ ﻣﺴﻠﻤﺎن ،ﻣﺴﻠﻤﺎن ﺑﺎﺷﺪ ،ﻳﺎ ﺑﻌﺪاً ﻣﺴﻠﻤﺎن ﺷﻮد ،ﺗﻘﺴﻴﻢ ﻣﺎﺗﺮك وي ﺑﺮ اﺳﺎس ﻗﻮاﻋﺪ ﻣﺴﻠﻤﻪ ﺣﻴﻦ اﻟﻤﻮت
ﻣﺘﻮﻗﻲ ﺑﻪ ﻋﻤﻞ ﻣﻲ آﻳﺪ ،و در اﻳﻦ ﺧﺼﻮص ﻣﻘﺮرات  881ﻣﻜﺮر ﻗﺎﻧﻮن ﻣﺪﻧﻲ رﻋﺎﻳﺖ ﻧﻤﻲ ﮔﺮدد.
 -4رﺟﻮع ﺷﻮد ﺑﻪ رأي وﺣﺪت روﻳﻪ ﺷﻤﺎره  37ﻣﻮرخ  1363/9/19ﻫﻴﺄت ﻋﻤﻮﻣﻲ دﻳﻮان ﻋﺎﻟﻲ ﻛﺸﻮر ﻛﻪ ذﻳﻼً درج ﻣﻲ ﺷﻮد:
» ﻧﻈﺮ ﺑﻪ اﺻﻞ ﺳﻴﺰدﻫﻢ ﻗﺎﻧﻮن اﺳﺎﺳﻲ ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﻳﺮان و اﻳﻦ ﻛﻪ ﺑﻪ ﻣﻮﺟﺐ ﻣﺎده واﺣﺪه ﻗﺎﻧﻮن اﺟﺎزه رﻋﺎﻳﺖ اﺣﻮال ﺷﺨﺼﻴﻪ اﻳﺮاﻧﻴﺎن ﻏﻴﺮﺷﻴﻌﻪ
در ﻣﺤﺎﻛﻢ ﻣﺼﻮب ﻣﺮداده ﻣﺎه  1312ﻧﺴﺒﺖ ﺑﻪ اﺣﻮال ﺷﺨﺼﻴﻪ و ﺣﻘﻮق ارﺛﻴﻪ و وﺻﻴﺖ اﻳﺮاﻧﻴﺎن ﻏﻴﺮﺷﻴﻌﻪ ﻛﻪ ﻣﺬﻫﺐ آﻧﺎن ﺑﻪ رﺳﻤﻴﺖ ﺷﻨﺎﺧﺘﻪ ﺷﺪه
ﻟﺰوم رﻋﺎﻳﺖ ﻗﻮاﻋﺪ و ﻋﺎدات ﻣﺴﻠﻤﻪ ﻣﺘﺪاوﻟﻪ در ﻣﺬﻫﺐ آﻧﺎن ﺑﻪ رﺳﻤﻴﺖ ﺷﻨﺎﺧﺘﻪ ﺷﺪه ﻟﺰوم رﻋﺎﻳﺖ ﻗﻮاﻋﺪ و ﻋﺎدات ﻣﺴﻠﻤﻪ ﻣﺘﺪاوﻟﻪ در ﻣﺬﻫﺐ آﻧﺎن
در دادﮔﺎه ﻫﺎ ﺟﺰ در ﻣﻮاردي ﻛﻪ ﻣﻘﺮرات ﻗﺎﻧﻮﻧﻲ راﺟﻊ ﺑﻪ اﻧﺘﻈﺎﻣﺎت ﻋﻤﻮﻣﻲ ﺑﺎﺷﺪ ﺗﺼﺮﻳﺢ ﮔﺮدﻳﺪ ﻓﻠﺬا دادﮔﺎه ﻫﺎ در ﻣﻘﺎم رﺳﻴﺪﮔﻲ ﺑﻪ اﻣﻮر ﻣﺬﻛﻮر و
ﻫﻤﭽﻨﻴﻦ در رﺳﻴﺪﮔﻲ ﺑﻪ درﺧﻮاﺳﺖ ﺗﻨﻔﻴﺬ وﺻﻴﺖ ﻧﺎﻣﻪ ﻣﻠﺰم ﺑﻪ رﻋﺎﻳﺖ ﻗﻮاﻋﺪ و ﻋﺎدت ﻣﺴﻠﻤﻪ در ﻣﺬﻫﺐ آﻧﺎن ﺟﺰ در ﻣﻮرد ﻣﻘﺮرات ﻗﺎﻧﻮﻧﻲ راﺟﻊ ﺑﻪ
اﻧﺘﻈﺎﻣﺎت ﻋﻤﻮﻣﻲ ﺑﻮده و ﺑﺎﻳﺪ اﺣﻜﺎم ﺧﻮد را ﺑﺮ ﻃﺒﻖ آن ﺻﺎدر ﻧﻤﺎﻳﻨﺪ اﻳﻦ رأي ﺑﺮاﺑﺮ ﻣﺎده  43ﻗﺎﻧﻮن اﻣﻮر ﺣﺴﺒﻲ و ﻣﺎده  3از ﻣﻮاد اﺿﺎﻓﻪ ﺷﺪه ﺑﻪ
ﻗﺎﻧﻮن آﻳﻴﻦ دادرﺳﻲ ﻛﻴﻔﺮي ﻣﺼﻮب ﻣﺮداد ﻣﺎه  1337ﺑﺮاي دادﮔﺎه ﻫﺎ در ﻣﻮارد ﻣﺸﺎﺑﻪ ﻻزم اﻻﺗﺒﺎع اﺳﺖ« .
 -5ﻧﻈﺮﻳﺎت اداره ﻛﻞ ﺣﻘﻮﻗﻲ و ﺗﺪوﻳﻦ ﻗﻮاﻧﻴﻦ ﻗﻮه ﻗﻀﺎﺋﻴﻪ:
اﻟﻒ -ﻧﻈﺮﻳﻪ ﺷﻤﺎره  7/7014ﻣﻮرخ :1381/8/14
ﺑﺎ ﺗﺬﻛﺮ اﻳﻦ ﻧﻜﺘﻪ ﻛﻪ ﻣﺎده واﺣﺪه ﻗﺎﻧﻮن اﺻﻼح ﻣﻘﺮرات ﻃﻼق ﻣﺼﻮب  1371ﻣﺠﻤﻊ ﺗﺸﺨﻴﺺ ﻣﺼﻠﺤﺖ ﻧﻈﺎم و ﻗﺎﻧﻮن اﺧﺘﺼﺎص ﺗﻌﺪادي از دادﮔﺎه
ﻫﺎي ﻋﻤﻮﻣﻲ ﺑﻪ دادﮔﺎه ﻫﺎي اﺻﻞ  21ﻗﺎﻧﻮن اﺳﺎﺳﻲ )دادﮔﺎه ﺧﺎﻧﻮاده( ﻣﺼﻮب  1376از ﻗﻮاﻋﺪ آﻣﺮه اﺳﺖ و وﻓﻖ ﻣﻘﺮرات ﻣﺰﺑﻮر ،اﺻﺪار اﺟﺎزه ﻃﻼق،
ﮔﻮاﻫﻲ ﻋﺪم اﻣﻜﺎن ﺳﺎزش و ﻳﺎ ﺻﺪور ﺣﻜﻢ ﻃﻼق ﺣﺴﺐ ﻣﻮرد ﻣﻨﺤﺼﺮاً در ﺻﻼﺣﻴﺖ دادﮔﺎه ﺧﺎﻧﻮاده ﻳﺎ دادﮔﺎه ﻋﻤﻮﻣﻲ اﺳﺖ ﻛﻪ در ﻣﻮرد اراﻣﻨﻪ
ﮔﺮﻳﮕﻮرﻳﺎن اﻳﺮان ﺑﺎﻳﺪ ﻃﺒﻖ ﻗﺎﻧﻮن اﺟﺎزه رﻋﺎﻳﺖ اﺣﻮال ﺷﺨﺼﻴﻪ اﻳﺮاﻧﻴﺎن ﻏﻴﺮﺷﻴﻌﻪ ﺑﻪ دﻋﻮي رﺳﻴﺪﮔﻲ و ﺑﺎ اﺳﺘﻌﻼم از ﺧﻠﻴﻔﻪ ﮔﺮي اراﻣﻨﻪ ﻣﺬﻛﻮر راي
ﻣﻘﺘﻀﻲ ﺻﺎدر ﻛﻨﺪ ،اﺿﺎﻓﻪ ﻣﻲ ﺷﻮد ﻛﻪ ﻣﻊ ذﻟﻚ ﭼﻨﺎﻧﭽﻪ دادﮔﺎه ﺻﺤﺖ واﻗﻌﻪ ﻃﻼق در ﺧﻠﻴﻔﻪ ﮔﺮي اراﻣﻨﻪ را ﻣﻄﺎﺑﻖ ﻗﻮاﻋﺪ ﻣﺴﻠﻤﻪ ﻣﺘﺪاوﻟﻪ ﻣﺬﻫﺒﻲ
آﻧﺎن اﺣﺮاز ﻛﻨﺪ ﻣﻲ ﺗﻮاﻧﺪ آن را ﺗﻨﻔﻴﺬ ﻛﻨﺪ.
ب -ﻧﻈﺮﻳﻪ ﺷﻤﺎره  7/2095ﻣﻮرخ :1380/11/4
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 -2در ﻣﺴﺎﺋﻞ ﻣﺮﺑﻮط ﺑﻪ ارث و وﺻﻴﺖ :ﻋﺎدات و ﻗﻮاﻋﺪ ﻣﺴﻠﻤﻪ ﻣﺘﺪاوﻟﻪ در ﻣﺬﻫﺐ ﻣﺘﻮﻓﻲ.

6

ﺑﺎ ﻋﻨﺎﻳﺖ ﺑﻪ ﺑﻨﺪ » «1ﻣﺎده واﺣﺪه ﻗﺎﻧﻮن اﺟﺎزه رﻋﺎﻳﺖ اﺣﻮال ﺷﺨﺼﻴﻪ اﻳﺮاﻧﻴﺎن ﻏﻴﺮﺷﻴﻌﻪ در ﻣﺤﺎﻛﻢ ﻣﺼﻮب  1312/5/10در ﻣﻮرد ﻃﻼق زوﺟﻪ ﺷﺎﻓﻌﻲ
ﻣﺬﻫﺐ ﺑﺎﻳﺪ ﻋﺎدات و ﻗﻮاﻋﺪ ﻣﺴﻠﻤﻪ ﻣﺘﺪاوﻟﻪ در ﻣﺬﻫﺒﻲ ﻛﻪ ﺷﻮﻫﺮ ﭘﻴﺮو آن اﺳﺖ رﻋﺎﻳﺖ ﺷﻮد و در ﻣﻮرد زوج ﺷﻴﻌﻪ اﺛﻨﺎﻋﺸﺮي ﺑﺎﻳﺪ ﺑﺮاﺳﺎس ﻣﻘﺮرات
ﻗﺎﻧﻮن ﻣﺪﻧﻲ ﻋﻤﻞ و اﺗﺨﺎذ ﺗﺼﻤﻴﻢ ﺷﻮد.
ج -ﻧﻈﺮﻳﻪ ﺷﻤﺎره  7/4426ﻣﻮرخ :1376/8/8
ﻣﻘﺮرات راﺟﻊ ﺑﻪ ﺗﻘﺎﺿﺎي ﻃﻼق زن در ﻣﺬﻫﺐ ﺷﺎﻓﻌﻲ ﺑﻪ ﻃﻮر ﻣﺪون ﺗﻨﻈﻴﻢ و ﻣﻨﺘﺸﺮ ﻧﺸﺪه اﺳﺖ و ﻓﺘﺎوي رﺋﻴﺲ اﻳﻦ ﻣﺬﻫﺐ در ﻛﺘﺐ ﻓﻘﻬﻲ ﻣﻮﺟﻮد
اﺳﺖ ،ﺑﺎ ﻣﺮاﺟﻌﻪ ﺑﻪ اﻳﻦ ﻛﺘﺐ ﻣﻮارد ﺗﻘﺎﺿﺎي ﻃﻼق زن ﺑﺮرﺳﻲ ﻣﻲ ﺷﻮد.
د -ﻧﻈﺮﻳﻪ ﺷﻤﺎره  7/2302ﻣﻮرخ :1374/5/28
راﺟﻊ ﺑﻪ ﻧﻜﺎح و ﻃﻼق ﻗﻮاﻋﺪ ﻣﺴﻠﻤﻪ ﻣﺘﺪاوﻟﻪ در ﻣﺬﻫﺐ اﻳﺮاﻧﻴﺎن ﻏﻴﺮﺷﻴﻌﻪ ﺑﻪ رﺳﻤﻴﺖ ﺷﻨﺎﺧﺘﻪ ﺷﺪه اﺳﺖ ،ﻟﺬا در ﺻﻮرﺗﻲ ﻛﻪ ﻃﺒﻖ ﻗﻮاﻋﺪ ﻣﺴﻠﻤﻪ
ﻣﺘﺪاوﻟﻪ در ﻣﺬﻫﺐ اﻳﺮاﻧﻴﺎن ﻏﻴﺮﺷﻴﻌﻪ ،اﺟﺎزه وﻟﻲ ﺑﺮاي ازدواج دﺧﺘﺮ ﻻزم ﻧﺒﺎﺷﺪ ﻃﺒﻖ ﻗﺎﻧﻮن رﻋﺎﻳﺖ اﺣﻮال ﺷﺨﺼﻴﻪ اﻳﺮاﻧﻴﺎن ﻏﻴﺮﺷﻴﻌﻪ در ﻣﺤﺎﻛﻢ
ﻣﺼﻮب  1312ﺑﺮﻃﺒﻖ ﻫﻤﺎن ﻗﻮاﻋﺪ ﻋﻤﻞ ﺧﻮاﻫﺪ ﺷﺪ.

 -6ﻧﻈﺮﻳﺎت اداره ﻛﻞ ﺣﻘﻮﻗﻲ و ﺗﺪوﻳﻦ ﻗﻮاﻧﻴﻦ ﻗﻮه ﻗﻀﺎﺋﻴﻪ:
اﻟﻒ -ﻧﻈﺮﻳﻪ ﺷﻤﺎره  7/4032ﻣﻮرخ :1381/7/1
ﺑﺎ ﺗﻮﺟﻪ ﺑﻪ اﺻﻞ  13ﻗﺎﻧﻮن اﺳﺎﺳﻲ ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﻳﺮان اﻳﺮاﻧﻴﺎﻧﻲ ﻛﻪ ﻣﺬﻫﺐ آﻧﺎن ﺑﻪ رﺳﻤﻴﺖ ﺷﻨﺎﺧﺘﻪ ﺷﺪه اﺳﺖ ﻋﺒﺎرﺗﻨﺪ از :زرﺗﺸﺘﻲ ﻫﺎ ،ﻣﺴﻴﺤﻲ
ﻫﺎ ،و ﻛﻠﻴﻤﻲ ﻫﺎ.
ب -ﻧﻈﺮﻳﻪ ﺷﻤﺎره  7/333ﻣﻮرخ :1380/2/2
اﻧﺠﻤﻦ ﻛﻠﻴﻤﻴﺎن ﺗﻬﺮان ﻃﻲ ﻧﺎﻣﻪ ﺷﻤﺎره  8355ﻣﻮرخ  1378/9/17اﻋﻼم ﻛﺮده اﺳﺖ » ...ﻫﻴﭻ ﻛﺘﺎب و ﻳﺎ ﻣﺘﻦ ﺗﺮﺟﻤﻪ ﺷﺪه ﺑﻪ زﺑﺎن ﻓﺎرﺳﻲ در اﺣﻮال
ﺷﺨﺼﻴﻪ و ﺣﻘﻮق ﻛﻠﻴﻤﻴﺎن در اﻳﺮان وﺟﻮد ﻧﺪارد و ﺑﻪ ﻓﺮض وﺟﻮد ﻧﻴﺰ داراي اﻋﺘﺒﺎر ﺷﺮﻋﻲ ﻧﻴﺴﺖ در ﻣﻮاردي ﻛﻪ ﺑﻪ ﻣﻮﺟﺐ اﺻﻞ ﺳﻴﺰده ﻗﺎﻧﻮن
اﺳﺎﺳﻲ اﻋﻼم ﻧﻈﺮ ﻣﺮﺟﻊ دﻳﻨﻲ ﻛﻠﻴﻤﻴﺎن در اﺣﻮال ﺷﺨﺼﻴﻪ ﺑﻪ ﻣﻮﺟﺐ ﻗﻮاﻧﻴﻦ ﻓﻘﻬﻲ ﻛﻠﻴﻤﻴﺎن ﺿﺮورت ﭘﻴﺪا ﻛﻨﺪ از ﻃﺮف دادﮔﺎه در آن ﻣﻮرد ﺧﺎص
ﺳﺌﻮال ﻣﻲ ﺷﻮد و ﻣﺮﺟﻊ دﻳﻨﻲ ﻛﻠﻴﻤﻴﺎن ﺑﺎ ﻣﺮاﺟﻌﻪ و اﺳﺘﻨﺎد ﺑﻪ ﻛﺘﺐ ﻓﻘﻬﻲ ﻫﺎﻻﺧﺎ -ﺟﻮاب ﺑﺮاي دادﮔﺎه ارﺳﺎل ﻣﻲ ﻧﻤﺎﻳﺪ« در ﺿﻤﻦ اﻧﺠﻤﻦ ﻣﺰﺑﻮر ﻃﻲ
ﻧﺎﻣﻪ  1378/8/17 -8317اﻋﻼم ﻧﻤﻮده اﺳﺖ :ﻗﻮاﻧﻴﻦ ﻣﺮﺑﻮط ﺑﻪ ﺣﻖ اﻻرث ﻛﻠﻴﻤﻴﺎن از ﺳﺎل  1355ﺗﻐﻴﻴﺮاﺗﻲ ﻧﻤﻮده ﻛﻪ ﻫﺮ دو ﺷﻜﻞ آن ﺑﻪ ﺷﺮح زﻳﺮ
اﻋﻼم ﻣﻲ ﺷﻮد:
 -1ﺗﺎ ﻗﺒﻞ از ﺳﺎل  ،1355ﻫﻤﺴﺮ ﻣﺘﻮﻓﻲ ﺗﺎ وﻗﺘﻲ در ﻗﻴﺪ ﺣﻴﺎت اﺳﺖ و ﻳﺎ ازوداج ﻣﺠﺪد ﻧﻨﻤﻮده ،ﻣﻲ ﺗﻮاﻧﺪ از ﻣﺤﻞ ﺳﻜﻮﻧﺖ ﻣﺸﺘﺮك ﺑﺎ ﻫﻤﺴﺮ ﺧﻮد
واﺛﺎث اﻟﺒﻴﺖ اﺳﺘﻔﺎده ﻧﻤﻮده و ﺳﺎﻳﺮ وراث ﺑﺎ ﭘﺮداﺧﺖ ﻣﻬﺮﻳﻪ دﻳﻦ دﻳﮕﺮي ﻧﺪارﻧﺪ.
دﺧﺘﺮان ﻣﺘﻮﻓﻲ در ﺻﻮرﺗﻲ ﻛﻪ در ﻣﻮﻗﻊ ازدواج ﺟﻬﻴﺰﻳﻪ درﻳﺎﻓﺖ داﺷﺘﻪ ﺑﺎﺷﻨﺪ ﻧﺴﺒﺖ ﺑﻪ ﻣﺎﺗﺮك ﻣﺘﻮﻓﻲ ﺣﻘﻲ ﻧﺨﻮاﻫﻨﺪ داﺷﺖ.
ﻓﺮزﻧﺪ ذﻛﻮر در ﺻﻮرت ﭘﺮداﺧﺖ ﺣﻘﻮق ﻗﺎﻧﻮﻧﻲ ﺳﺎﻳﺮ وراث ﺑﺎ رﻋﺎﻳﺖ ﻣﻮازﻳﻦ ﻗﺎﻧﻮﻧﻲ وارث ﻣﺎﺗﺮك ﺧﻮاﻫﺪ ﺑﻮد.
 -2از ﺳﺎل  1355ﺗﺎﻛﻨﻮن ﺗﻘﺴﻴﻢ ﻣﺎﺗﺮك ﻣﺘﻮﻓﻲ ﺑﻪ ﺷﺮح ذﻳﻞ ﻣﻲ ﺑﺎﺷﺪ:
 -Iﻓﺮزﻧﺪ ذﻛﻮر دو ﺑﺮاﺑﺮ ﻫﺰ ﻳﻚ از دﺧﺘﺮان و ﻳﺎ ﻫﻤﺴﺮ ﻣﺘﻮﻓﻲ ،ﺣﻖ اﻻرث ﺧﻮاﻫﺪ داﺷﺖ و در ﻣﻮرد )ﻳﻚ ﭘﺴﺮ و دو دﺧﺘﺮ و ﻳﻚ ﻫﻤﺴﺮ( ﺑﻪ ﻃﻮر
ﻣﺜﺎل ﻣﺎﺗﺮك او ﺑﻌﺪ از وﺿﻊ ﺣﻘﻮق ﻗﺎﻧﻮﻧﻲ ﺑﻪ ﭘﻨﺞ ﻗﺴﻤﺖ ﻣﺴﺎوي ﺗﻘﺴﻴﻢ ﻣﻲ ﮔﺮدد و ﻓﺮزﻧﺪ ذﻛﻮر دو ﺳﻬﻢ و دﺧﺘﺮان و ﻫﻤﺴﺮ ﻣﺘﻮﻓﻲ ﻫﺮﻳﻚ از ﻣﺎل
اﻻرث ﻳﻚ ﺳﻬﻢ ﺧﻮاﻫﺪ داﺷﺖ.
 -IIدر ﺻﻮرﺗﻲ ﻛﻪ دﺧﺘﺮان در زﻣﺎن ﺣﻴﺎت ﭘﺪر ازدواج ﻛﺮده ﺑﺎﺷﺪ ﻣﺒﻠﻎ ﺟﻬﻴﺰﻳﻪ از ﺳﻬﻢ آﻧﻬﺎ ﻛﺴﺮ ﻣﻲ ﮔﺮدد.
 -IIIدر ﺻﻮرﺗﻲ ﻛﻪ ﻣﺒﻠﻎ ﻣﻬﺮﻳﻪ ﻫﻤﺴﺮ ﻣﺘﻮﻓﻲ از ﺳﻬﻢ اﻻرث ﺑﺎﺷﺪ ﺳﺎﻳﺮ وراث ﻣﻮﻇﻔﻨﺪ ﻣﻬﺮﻳﻪ را ﭘﺮداﺧﺖ ﻧﻤﺎﻳﻨﺪ.
ج -ﻧﻈﺮﻳﻪ ﺷﻤﺎره  7/660ﻣﻮرخ :1379/3/18
ﺑﺎ ﺗﻮﺟﻪ ﺑﻪ ﻗﺎﻧﻮن رﺳﻴﺪﮔﻲ ﺑﻪ دﻋﺎوي ﻣﻄﺮوﺣﻪ راﺟﻊ ﺑﻪ اﺣﻮال ﺷﺨﺼﻴﻪ و ﺗﻌﻠﻴﻤﺎت دﻳﻨﻲ اﻳﺮاﻧﻴﺎن زرﺗﺸﺘﻲ ﻛﻠﻴﻤﻲ و ﻣﺴﻴﺤﻲ ،ﻣﺼﻮب ﺗﻴﺮﻣﺎه 1372
ﻣﺠﻤﻊ ﺗﺸﺨﻴﺺ ﻣﺼﻠﺤﺖ ﻧﻈﺎم ﺗﻘﺴﻴﻢ ﺗﺮﻛﻪ ﻣﺘﻮﻓﺎي اﻳﺮاﻧﻲ زرﺗﺸﺘﻲ ﺗﺎﺑﻊ ﻣﻘﺮرات ﻣﺬﻫﺐ ﻣﺘﻮﻓﻲ ﻣﻲ ﺑﺎﺷﺪ.
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د  -ﻧﻈﺮﻳﻪ ﺷﻤﺎره  7/1076ﻣﻮرخ :1379/2/23
ﻣﺴﺘﻨﺪاً ﺑﻪ ﻗﺎﻧﻮن رﺳﻴﺪﮔﻲ ﺑﻪ دﻋﺎوي ﻣﻄﺮوﺣﻪ راﺟﻊ ﺑﻪ اﺣﻮال ﺷﺨﺼﻴﻪ و ﺗﻌﻠﻴﻤﺎت دﻳﻨﻲ اﻳﺮاﻧﻴﺎن زرﺗﺸﺘﻲ ،ﻛﻠﻴﻤﻲ و ﻣﺴﻴﺤﻲ ﻣﺼﻮب 1372/4/3
ﻣﺠﻤﻊ ﺗﺸﺨﻴﺺ ﻣﺼﻠﺤﺖ ﻧﻈﺎم ﭼﻨﺎﻧﭽﻪ اﺣﺪ از وراث ﻣﺘﻮﻓﺎي ﻏﻴﺮﻣﺴﻠﻤﺎن ،ﻣﺴﻠﻤﺎن ﺑﺎﺷﺪ ﻳﺎ ﺑﻌﺪاً ﻣﺴﻠﻤﺎن ﺷﻮد ،ﺗﻘﺴﻴﻢ ﻣﺎﺗﺮك وي ﻓﻘﻂ ﺑﺮاﺳﺎس
ﻗﻮاﻋﺪ ﻣﺴﻠﻢ ﺣﻴﻦ اﻟﻔﻮت ﻣﺘﻮﻓﻲ ﺑﻪ ﻋﻤﻞ ﻣﻲ آﻳﺪ و ﻣﻘﺮرات ﻣﺎده ) (881ﻣﻜﺮر ﻗﺎﻧﻮن ﻣﺪﻧﻲ در ﻣﻮرد ﻣﺘﻮﻓﺎي ﻣﺴﻠﻤﺎن اﺳﺖ.
ه -ﻧﻈﺮﻳﻪ ﺷﻤﺎره  7/3412ﻣﻮرخ :1377/5/12
 -Iدر ﺻﻮرﺗﻲ ﻛﻪ دو ﺗﺒﻌﻪ اﻳﺮاﻧﻲ ﺑﺎ ﻫﻤﺪﻳﮕﺮ ازدواج ﻧﻤﻮده و ﻗﺮارداد ﺟﺪاﮔﺎﻧﻪ در ﻣﻮرد ﺗﻘﺴﻴﻢ اﻣﻮال اﻛﺘﺴﺎﺑﻲ در دوره زﻧﺎﺷﻮﻳﻲ ﺑﻴﻦ ﺧﻮد ﺗﻨﻈﻴﻢ
ﻧﻜﺮده ﺑﺎﺷﻨﺪ ،ﺑﺎ رﻋﺎﻳﺖ ﻣﻘﺮرات ﻣﺮﺑﻮﻃﻪ ﺑﻪ ارث )در ﺻﻮرت ﻓﻮت اﺣﺪ از آﻧﻬﺎ( ﻳﺎ ﻣﻘﺮرات ﻣﺮﺑﻮط ﺑﻪ ﻃﻼق )در ﺻﻮرت وﻗﻮع ﻃﻼق( ﻫﺮﻳﻚ ﻣﺎﻟﻚ
اﻣﻮال اﻛﺘﺴﺎﺑﻲ ﺧﻮد ﺧﻮاﻫﻨﺪ ﺑﻮد.
 -IIﭼﻨﺎﻧﭽﻪ زوج ﺗﺒﻌﻪ اﻳﺮان در دوره زﻧﺎﺷﻮﻳﻲ ﻓﻮت ﻧﻤﺎﻳﺪ دو ﺣﺎﻟﺖ ﻣﻤﻜﻦ اﺳﺖ ﭘﻴﺶ آﻳﺪ:
اﻟﻒ -زوج ﺷﻴﻌﻪ ﺑﻮده و داراي اوﻻد ﺑﺎﺷﺪ ،زوﺟﻪ ﻳﻚ ﻫﺸﺘﻢ ﺑﻬﺎي اﻋﻴﺎﻧﻲ اﺷﺠﺎر ﻣﻮﺟﻮد را ارث ﻣﻲ ﺑﺮد )ﻣﻮاد  901و  947ﻗﺎﻧﻮن ﻣﺪﻧﻲ( و ﭼﻨﺎﻧﭽﻪ
اوﻻد ﻧﺪاﺷﺘﻪ ﺑﺎﺷﺪ ﻳﻚ ﭼﻬﺎرم ﺑﻬﺎي اﻋﻴﺎﻧﻲ و اﺷﺠﺎر ﻣﻮﺟﻮد در ﻏﻴﺮ ﻣﻨﻘﻮل ارث ﻣﻲ ﺑﺮد )ﻣﻮاد  901و  947ﻗﺎﻧﻮن ﻣﺪﻧﻲ(.
ب -ﭼﻨﺎﻧﭽﻪ زوج ﭘﻴﺮو ﻣﺬﻫﺐ اﻫﻞ ﺳﻨﺖ ﻳﺎ ﻣﺴﻴﺤﻲ ﻳﺎ ﻛﻠﻴﻤﻲ ﻳﺎ زرﺗﺸﺘﻲ ﺑﺎﺷﺪ ،ﺳﻬﻢ زوﺟﻪ ﻣﻄﺎﺑﻖ ﻣﻘﺮرات ﻣﺮﺑﻮط ﺑﻪ ﻣﺬﻫﺐ ﻣﺘﻮﻓﻲ ﺧﻮاﻫﺪ ﺑﻮد
)اﺻﻮل 12و  13ﻗﺎﻧﻮن اﺳﺎﺳﻲ و ﻗﺎﻧﻮن رﻋﺎﻳﺖ اﺣﻮال ﺷﺨﺼﻴﻪ اﻳﺮاﻧﻴﺎن ﻏﻴﺮﺷﻴﻌﻪ ﻣﺼﻮب  1312و رأي ﻻزم اﻻﺗﺒﺎع ﻫﻴﺄت ﻋﻤﻮﻣﻲ(.
و -ﻧﻈﺮﻳﻪ ﺷﻤﺎره  7/5160ﻣﻮرخ :1375/8/7
ﺑﺎ ﻟﺤﺎظ اﻳﻦ ﻛﻪ ﻣﺘﻘﺎﺿﻲ ﺣﺼﺮ وراﺛﺖ داراي ﻛﺎرت ﭘﻨﺎﻫﻨﺪﮔﻲ اﺳﺖ و ﺑﺎ ﺗﻮﺟﻪ ﺑﻪ ﻣﺎده  12و ﺑﻨﺪ » «1و » «2ﻣﺎده  16ﻛﻨﻮاﻧﺴﻴﻮن ژﻧﻮ ،ﭘﻨﺎﻫﻨﺪﮔﺎن ﺣﻖ
دارﻧﺪ ﺑﺮاي ﺗﻈﻠﻢ و اﺣﻘﺎق ﺣﻖ ﺧﻮد ﺑﻪ دادﮔﺎه ﻫﺎي ﻛﺸﻮر ﻣﺤﻞ ﭘﻨﺎﻫﻨﺪﮔﻲ ﻣﺮاﺟﻌﻪ ﻛﻨﻨﺪ و از ﺟﻬﺖ اﺣﻮال ﺷﺨﺼﻴﻪ ﻧﻴﺰ ﺗﺎﺑﻊ ﻗﻮاﻧﻴﻦ ﻫﻤﺎن ﻣﺤﻞ
ﺧﻮاﻫﻨﺪ ﺑﻮد ،ﺑﻨﺎﺑﺮاﻳﻦ ﭼﻨﺎﻧﭽﻪ ﻣﺘﻘﺎﺿﻲ داراي ﻣﺬﻫﺐ رﺳﻤﻲ اﻳﺮان »ﺷﻴﻌﻪ« ﺑﺎﺷﺪ وﻓﻖ ﻣﻘﺮرات ﻣﺒﺤﺚ ارث در ﻗﺎﻧﻮن ﻣﺪﻧﻲ ﻣﺎﺗﺮك ﻣﺘﻮﻓﻲ ﭘﺲ از
ﻛﺴﺮ ﻫﺰﻳﻨﻪ ﻛﻔﻦ و دﻓﻦ و دﻳﻮن ﻣﺘﻮﻓﻲ ﻳﻚ ﻫﺸﺘﻢ اﻣﻮال ﻏﻴﺮﻣﺘﻔﻮل و ﻗﻴﻤﺖ اﻋﻴﺎن ﻏﻴﺮﻣﺘﻘﻮل ﺳﻬﻢ زوﺟﻪ و ﻣﺎﺑﻘﻲ ﻣﺎﺗﺮك او ﺑﻴﻦ ﻓﺮزﻧﺪاﻧﺶ ﺑﻪ ﻧﺴﺒﺖ
ﺳﻬﻢ ﭘﺴﺮ دو ﺑﺮاﺑﺮ دﺧﺘﺮ ﺗﻘﺴﻴﻢ ﻣﻲ ﮔﺮدد .و ﭼﻨﺎﻧﭽﻪ ﻣﺘﻮﻓﻲ اﻫﻞ ﺳﻨﺖ ﺑﺎﺷﺪ ﺑﺎ رﻋﺎﻳﺖ ﻣﺎده و اﺣﺪه راﺟﻊ ﺑﻪ رﻋﺎﻳﺖ اﺣﻮال ﺷﺨﺼﻴﻪ اﻳﺮاﻧﻴﺎن
ﻏﻴﺮﺷﻴﻌﻪ د رﻣﺤﺎﻛﻢ ﻣﺼﻮب  1312ﻃﺒﻖ ﻣﺬﻫﺐ ﻣﺘﻮﻓﻲ »ﺷﻮﻫﺮ« و ﺑﺮاﺳﺎس ﻓﺘﻮاي ﻋﻠﻤﺎي آن ﻣﺬﻫﺐ ﻣﺎﺗﺮك وي ﺗﻘﺴﻴﻢ ﻣﻲ ﮔﺮدد ،اﺿﺎﻓﻪ ﻣﻲ ﻧﻤﺎﻳﺪ
ﻛﻪ در ﻣﺬﻫﺐ ﻋﺎﻣﻪ زن از ﺗﻤﺎم ﻣﺎﺗﺮك ﻣﺘﻮﻓﻲ ارث ﻣﻲ ﺑﺮد ﻧﻪ از ﻗﻴﻤﺖ اﻋﻴﺎﻧﻲ ﻏﻴﺮﻣﻨﻘﻮل.
ز -ﻧﻈﺮﻳﻪ ﺷﻤﺎره  7/41197ﻣﻮرخ :1370/7/10
» ﺑﻪ ﻣﻮﺟﺐ اﺻﻞ ﺳﻴﺰدﻫﻢ ﻗﺎﻧﻮن اﺳﺎﺳﻲ ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﻳﺮان اﻳﺮاﻧﻴﺎن زرﺗﺸﺘﻲ ،ﻛﻠﻴﻤﻲ و ﻣﺴﻴﺤﺨﻲ ﺗﻨﻬﺎ اﻗﻠﻴﺖ ﻫﺎي دﻳﻨﻲ ﺷﻨﺎﺧﺘﻪ ﻣﻲ ﺷﻮﻧﺪ ﻛﻪ
در ﺣﺪود ﻗﺎﻧﻮن در اﻧﺠﺎم ﻣﺮاﺳﻢ دﻳﻨﻲ ﺧﻮد آزادﻧﺪ و در اﺣﻮال ﺷﺨﺼﻴﻪ و ﺗﻌﻠﻴﻤﺎت دﻳﻨﻲ ﺑﺮﻃﺒﻖ آﻳﻴﻦ ﺧﻮد ﻋﻤﻞ ﻣﻲ ﻛﻨﻨﺪ و ﻫﻤﭽﻨﻴﻦ ﻃﺒﻖ ﻗﺎﻧﻮن
اﺟﺎزه رﻋﺎﻳﺖ اﺣﻮال ﺷﺨﺼﻴﻪ اﻳﺮاﻧﻴﺎن ﻏﻴﺮﺷﻴﻌﻪ در ﻣﺤﺎﻛﻢ ﻣﺼﻮب  1312ﻣﺤﺎﻛﻢ ﺑﺎﻳﺪ ﻗﻮاﻋﺪ و ﻋﺎدات ﻣﺴﻠﻤﻪ ﻣﺘﺪاوﻟﻪ اﻳﺮاﻧﻴﺎن ﻏﻴﺮﺷﻴﻌﻪ ﻛﻪ ﻣﺬﻫﺐ
آﻧﺎن ﺑﻪ رﺳﻤﻴﺖ ﺷﻨﺎﺧﺘﻪ ﺷﺪه در ﻣﺴﺎﺋﻞ ﻣﺮﺑﻮط ﺑﻪ ارث و وﺻﻴﺖ در ﻣﺬﻫﺐ ﻣﺘﻮﻓﻲ را رﻋﺎﻳﺖ ﻧﻤﺎﻳﻨﺪ و رأي وﺣﺪت روﻳﻪ ﺷﻤﺎره  37ﻣﻮرخ
 1363/9/19ﻫﻴﺄت ﻋﻤﻮﻣﻲ دﻳﻮان ﻋﺎﻟﻲ ﻛﺸﻮر ﻧﻴﺰ ﻣﺒﻴﻦ ﻣﻮﺿﻮع اﺳﺖ.
ﺑﻪ ﻣﻮﺟﺐ ﻣﺎده  66آﻳﻴﻦ ﻧﺎﻣﻪ ﻣﺮﺑﻮط ﺑﻪ اﺣﻮال ﺷﺨﺼﻴﻪ اراﻣﻨﻪ ﻛﻪ ﺑﻪ وﺳﻴﻠﻪ ﺷﻮراي ﺧﻠﻴﻔﻪ ﮔﺮي اراﻣﻨﻪ ﺗﺪوﻳﻦ ﺷﺪه اﮔﺮ ﻣﺘﻮﻓﻲ راﺟﻊ ﺑﻪ ﺗﺮﻛﻪ ﻧﻪ
وﺻﻴﺖ ﻛﺮده و ﻧﻪ وارث ﻗﺎﻧﻮﻧﻲ ﺑﺎﻗﻲ ﮔﺬارده ﺑﺎﺷﺪ آﺧﺮﻳﻦ وارث او ﺧﻠﻴﻔﻪ ﮔﺮي ﻣﺤﺴﻮب و ﺧﻠﻴﻔﻪ ﮔﺮي ﺗﺮﻛﻪ ﻣﺘﻮﻓﻲ را ﺑﺮاي ﻣﻘﺎﺻﺪ ﻋﺎم اﻟﻤﻨﻔﻌﻪ و
ﺧﻴﺮﻳﻪ ﺑﻪ ﻛﺎر ﺧﻮاﻫﺪ ﺑﺮد .ﺑﻨﺎﺑﺮاﻳﻦ ﺑﺎ ﺗﻮﺟﻪ ﺑﻪ ﻣﺮاﺗﺐ ﻓﻮق اﻻﺷﻌﺎر ﭼﻨﺎﻧﭽﻪ ﻣﺘﻮﻓﻲ وﺻﻴﺘﻲ ﻧﻨﻤﻮده و ﺑﻼ ارث ﺑﻮدن وي ﻧﻴﺰ ﻣﺤﺮز ﺑﺎﺷﺪ ﺑﺎﻳﺪ ﻃﺒﻖ
ﻗﻮاﻋﺪ و ﻋﺎدات ﻣﺴﻠﻢ در ﻣﺬﻫﺐ ﻣﺘﻮﻓﻲ ﻋﻤﻞ ﺷﺪه و وﺟﻮه ﺑﺎﻗﻴﻤﺎﻧﺪه از ﻣﺘﻮﻓﻲ ﺑﻪ ﺧﻠﻴﻔﻪ ﮔﺮي اراﻣﻨﻪ ﺗﺴﻠﻴﻢ ﮔﺮدد.
ح -ﻧﻈﺮﻳﻪ ﺷﻤﺎره  7/6149ﻣﻮرخ :1375/10/11
اﮔﺮ ﻣﺘﻮﻓﻲ اﻫﻞ ﺳﻨﺖ ﺑﺎﺷﺪ ﺑﺎ رﻋﺎﻳﺖ ﻣﺎده واﺣﺪه راﺟﻊ ﺑﻪ رﻋﺎﻳﺖ اﺣﻮال ﺷﺨﺼﻴﻪ اﻳﺮاﻧﻴﺎن ﻏﻴﺮﺷﻴﻌﻪ در ﻣﺤﺎﻛﻢ ﻣﺼﻮب  1312ﻃﺒﻖ ﻣﺬﻫﺐ ﻣﺘﻮﻓﻲ و
ﺑﺮ اﺳﺎس ﻓﺘﻮاي ﻋﻠﻤﺎي آن ﻣﺬﻫﺐ ،ﻣﺎﺗﺮك وي ﺗﻔﺴﻴﻢ ﻣﻲ ﮔﺮدد ﻛﻪ در اﻳﻦ ﺧﺼﻮص ،ﻣﺘﻘﺎﺿﻲ ﻣﻲ ﺗﻮاﻧﺪ ﻓﺘﻮاي ﻣﻌﺘﺒﺮ ﻳﻜﻲ از ﻋﻠﻤﺎي ﻣﺬﻫﺐ ﻣﺘﻮﻓﻲ
را اﺧﺬ و ﺿﻤﻴﻤﻴﻪ دادﺧﻮاﺳﺖ ﻧﻤﺎﻳﺪ و دادﮔﺎه ﺑﺎ اﺳﺘﻨﺎد ﺑﻪ آن ﻧﺴﺒﺖ ﺗﻘﺴﻴﻢ ﻣﺎﺗﺮك ﭘﺲ از ﻛﺴﺮ ﻫﺰﻳﻨﻪ ﻛﻔﻦ و دﻓﻦ و دﻳﻮن ﻣﺘﻮﻓﻲ اﻇﻬﺎرﻧﻈﺮ ﻛﻨﺪ ﻛﻪ
ﺑﻪ ﻫﺮﺣﺎل ،در ﻣﻮرد ﺳﺌﻮال ،ﻳﻚ ﻫﺸﺘﻢ از ﻛﻞ ﻣﺎﺗﺮك ﻣﺘﻮﻓﻲ اﻋﻢ از ﻣﺘﻘﻮل و ﻏﻴﺮﻣﻨﻘﻮل ﺳﻬﻤﻲ زوﺟﻪ و ﻣﺎﺑﻘﻲ ﺗﺮﻛﻪ ﺑﻪ ﻧﺴﺒﺖ ﺳﻬﻢ ﭘﺴﺮ دو ﺑﺮاﺑﺮ
دﺧﺘﺮ ﺑﻴﻦ ﻓﺮزﻧﺪان او ﺗﻘﺴﻴﻢ ﻣﻲ ﮔﺮدد.
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 -3در ﻣﺴﺎﺋﻞ ﻣﺮﺑﻮط ﺑﻪ ﻓﺮزﻧﺪ ﺧﻮاﻧﺪﮔﻲ :ﻋﺎدات و ﻗﻮاﻋﺪ ﻣﺴﻠﻤﻪ ﻣﺘﺪاوﻟﻪ در ﻣﺬﻫﺒﻲ ﻛﻪ ﭘﺪرﺧﻮاﻧﺪه ﻳﺎ ﻣﺎدرﺧﻮاﻧﺪه ﭘﻴﺮو آن
اﺳﺖ.
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 ﻣﺎده  :980ﻛﺴﺎﻧﻲ ﻛﻪ ﺑﻪ اﻣﻮر ﻋﺎماﻟﻤﻨﻔﻌﻪ اﻳﺮان ﺧﺪﻣﺖ ﻳﺎ ﻣﺴﺎﻋﺪت ﺷﺎﻳﺎﻧﻲ ﻛﺮده ﺑﺎﺷﻨﺪ و ﻫﻤﭽﻨﻴﻦ اﺷﺨﺎﺻﻲ ﻛﻪ دارايﻋﻴﺎل اﻳﺮاﻧﻲ و از او اوﻻد دارﻧﺪ و ﻳﺎداراي ﻣﻘﺎﻣﺎت ﻋﺎﻟﻲ ﻋﻠﻤﻲ و ﻣﺘﺨﺼﺺ در اﻣﻮر ﻋﺎماﻟﻤﻨﻔﻌﻪ ﻫﺴﺘﻨﺪ و ﺗﻘﺎﺿﺎي ورود ﺑﻪ
ﺗﺎﺑﻌﻴﺖ دوﻟﺖ ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﻳﺮان را ﻣﻲﻧﻤﺎﻳﻨﺪ در ﺻﻮرﺗﻲ ﻛﻪدوﻟﺖ ورود آﻧﻬﺎ را ﺑﻪ ﺗﺎﺑﻌﻴﺖ دوﻟﺖ ﺟﻤﻬﻮري اﺳﻼﻣﻲ
اﻳﺮان ﺻﻼح ﺑﺪاﻧﺪ ﺑﺪون رﻋﺎﻳﺖ ﺷﺮط اﻗﺎﻣﺖ ﻣﻤﻜﻦ اﺳﺖ ﺑﺎ ﺗﺼﻮﻳﺐ ﻫﻴﺄت وزراء ﺑﻪ ﺗﺒﻌﻴﺖ اﻳﺮانﻗﺒﻮل ﺷﻮﻧﺪ.
 ﻣﺎده  :1313ﺷﻬﺎدت اﺷﺨﺎص ذﻳﻞ ﭘﺬﻳﺮﻓﺘﻪ ﻧﻤﻲﺷﻮد. - 1اﺷﺨﺎص وﻟﮕﺮد و ﻛﺴﺎﻧﻲ ﻛﻪ ﺗﻜﺪي را ﺷﻐﻞ ﺧﻮد ﻗﺮار دﻫﻨﺪ.
ط -ﻧﻈﺮﻳﻪ ﺷﻤﺎره  7/6149ﻣﻮرخ  :1375/10/11اﮔﺮ ﻣﺘﻮﻓﻲ اﻫﻞ ﺳﻨﺖ ﺑﺎﺷﺪ ﺑﺎ رﻋﺎﻳﺖ ﻣﺎده واﺣﺪه راﺟﻊ ﺑﻪ رﻋﺎﻳﺖ اﺣﻮال ﺷﺨﺼﻴﻪ اﻳﺮاﻧﻴﺎن ﻏﻴﺮ
ﺷﻴﻌﻪ و راي ﻻزم اﻻﺗﺒﺎع ﻫﻴﺎت ﻋﻤﻮﻣﻲ دﻳﻮان ﻋﺎﻟﻲ ﻛﺸﻮر ﻣﺎﺗﺮك وي ﺑﺎ اﺧﺬ ﻓﺘﻮاي ﻣﻌﺘﺒﺮ از ﻳﻜﻲ از ﻋﻠﻤﺎي ﻣﺬﻫﺐ ﻣﺘﻮﻓﻲ ﺗﻘﺴﻴﻢ ﻣﻲ ﺷﻮد.
درﺧﺼﻮص ﻣﻮرد ﻳﻚ ﻫﺸﺘﻢ ﻛﻞ ﻣﺎﺗﺮك ﺑﻪ ﻫﻤﺴﺮ و ﺑﻘﻴﻪ ﺑﻪ ﻓﺮزﻧﺪاﻧﺸﺎن ﺑﻪ ﻧﺴﺒﺖ ﭘﺴﺮ دو ﺑﺮاﺑﺮ دﺧﺘﺮ ﺗﻌﻠﻖ ﻣﻲ ﮔﻴﺮد.
ي -ﻧﻈﺮﻳﻪ ﺷﻤﺎره  7/7791ﻣﻮرخ :1373 /11/29
 -Iﺑﺎ ﺗﻮﺟﻪ ﺑﻪ ﻋﺎم و ﻛﻠﻲ ﺑﻮدن ﻣﻮاد 360و  362ﻗﺎﻧﻮن اﻣﻮر ﺣﺴﺒﻲ در ﻣﻮرد ﺗﺼﺪﻳﻖ اﻧﺤﺼﺎر وراﺛﺖ ﭘﺬﻳﺮش درﺧﻮاﺳﺖ و ﺻﺪور ﮔﻮاﻫﻲ ﺣﺼﺮ
وراﺛﺖ ،اﻟﺰاﻣﻲ اﺳﺖ.
 -IIﺑﺎ ﺗﻮﺟﻪ ﺑﻪ اﺻﻞ ﺳﻴﺰدﻫﻢ ﻗﺎﻧﻮن اﺳﺎﺳﻲ ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﻳﺮان اﻗﻠﻴﺖ ﻫﺎي دﻳﻨﻲ ﺷﻨﺎﺧﺘﻪ ﺷﺪه ﺷﺎﻣﻞ اﻳﺮاﻧﻴﺎن زرﺗﺸﺘﻲ ،ﻛﻠﻴﻤﻲ و ﻣﺴﻴﺤﻲ ﻣﻲ
ﺑﺎﺷﺪ ﻣﺤﺎﻛﻢ اﻳﺮان ﺑﺎ ﻟﺤﺎظ ﻣﺎده واﺣﺪه ﻗﺎﻧﻮن اﺟﺎزه رﻋﺎﻳﺖ اﺣﻮال ﺷﺨﺼﻴﻪ اﻳﺮاﻧﻴﺎن ﻏﻴﺮﺷﻴﻌﻪ در ﻣﺤﺎﻛﻢ ﻣﺼﻮب  1312ﻣﻜﻠﻔﻨﺪ ﻗﻮاﻋﺪ و ﻋﺎدات
ﻣﺴﻠﻤﻪ ﻣﺘﺪاول در ﻣﺬﻫﺐ آﻧﺎن را ﻧﺴﺒﺖ ﺑﻪ اﺣﻮال ﺷﺨﺼﻴﻪ و ﺣﻘﻮق ارﺛﻴﻪ و وﺻﻴﺖ ﺟﺰ در ﻣﻮاردي ﻛﻪ ﻣﻘﺮرات ﻗﺎﻧﻮن راﺟﻊ ﺑﻪ اﻧﺘﻈﺎﻣﺎت ﻋﻤﻮﻣﻲ
ﺑﺎﺷﺪ رﻋﺎﻳﺖ ﻛﻨﻨﺪ ،در ﻣﻮرد اﺷﺨﺎص ﻣﻮﺿﻮع اﺳﺘﻌﻼم و ﺳﺎﻳﺮ اﻳﺮاﻧﻴﺎﻧﻲ ﻛﻪ ﻓﺎﻗﺪ ﻣﺬﻫﺐ ﺷﻨﺎﺧﺘﻪ ﺷﺪه ﻫﺴﺘﻨﺪ ﺻﺪور ﮔﻮاﻫﻲ ﺣﺼﺮ وراﺛﺖ ﺗﺎﺑﻊ
ﻣﻘﺮرات ﻗﺎﻧﻮن ﻣﺪﻧﻲ اﺳﺖ.
ﻳﺎ -ﻧﻈﺮﻳﻪ ﺷﻤﺎره  7/6965ﻣﻮرخ :1366/10/20
ﺑﺎ ﺗﻮﺟﻪ ﺑﻪ اﺻﻞ ) (13ﻗﺎﻧﻮن اﺳﺎﺳﻲ ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﻳﺮان ،اﻳﺮاﻧﻴﺎﻧﻲ ﻛﻪ ﻣﺬﻫﺐ آﻧﻪ ﻫﺎ ﺑﻪ رﺳﻤﻴﺖ ﺷﻨﺎﺧﺘﻪ ﺷﺪه ﻋﺒﺎرﺗﻨﺪ از زرﺗﺸﺘﻲ ﻫﺎ ،ﻣﺴﻴﺤﻲ
ﻫﺎ ،و ﻛﻠﻴﻤﻲ ﻫﺎ و ﭘﻴﺮوان اﻳﻦ ﻣﺬاﻫﺐ ﺑﺎ ﻟﺤﺎظ ﻣﺎده واﺣﺪه ﻗﺎﻧﻮن اﺟﺎزه رﻋﺎﻳﺖ ﺷﺨﺼﻴﻪ اﻳﺮاﻧﻴﺎن ﻏﻴﺮﺷﻴﻌﻪ و رأي وﺣﺪت روﻳﻪ دﻳﻮان ﻛﺸﻮر ﻧﺴﺒﺖ
ﺑﻪ اﻧﺠﺎم ﻣﺮاﺳﻢ دﻳﻨﻲ وارث و وﺻﻴﺖ و ﻣﻮارد دﻳﮕﺮ آزاد ﻫﺴﺘﻨﺪ وﻟﻲ ﭘﻴﺮوان ﻓﺮﻗﻪ ﺑﻬﺎﺋﻴﺖ ﻣﺜﻞ ﺳﺎﻳﺮ اﻳﺮاﻧﻴﺎن ﻏﻴﺮ از ﭘﻴﺮوان ﻣﺬﻫﺐ اﺳﻼم و ﻣﺬاﻫﺐ
ﺑﻪ رﺳﻤﻴﺖ ﺷﻨﺎﺧﺘﻪ ﺷﺪه از ﻟﺤﺎظ ارث ﺗﺎﺑﻊ ﻣﻘﺮرات ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﻳﺮان ﻫﺴﺘﻨﺪ.
ﻳﺐ -ﻧﻈﺮﻳﻪ ﺷﻤﺎره  7/5135ﻣﻮرخ :1362/12/2
ﺑﻨﺎﺑﺮ ﻣﺴﺘﻨﺒﻂ از ﻣﺎده واﺣﺪه ﻗﺎﻧﻮن اﺟﺎزه رﻋﺎﻳﺖ اﺣﻮال ﺷﺨﺼﻴﻪ اﻳﺮاﻧﻴﺎن ﻏﻴﺮﺷﻴﻌﻪ در ﻣﺤﺎﻛﻢ ﻣﺼﻮب ﻣﺮداد ﻣﺎه  1312ﻛﻪ ﻣﻘﺮر داﺷﺘﻪ ﻧﺴﺒﺖ ﺑﻪ
اﺣﻮال ﺷﺨﺼﻴﻪ و ﺣﻘﻮق ارﺛﻴﻪ و وﺻﻴﺖ اﻳﺮاﻧﻴﺎن ﻏﻴﺮﺷﻴﻌﻪ ﻛﻪ ﻣﺬﻫﺐ آﻧﺎن ﺑﻪ رﺳﻤﻴﺖ ﺷﻨﺎﺧﺘﻪ ﺷﺪه ﻣﺤﺎﻛﻢ ﺑﺎﻳﺪ ﻗﻮاﻋﺪ و ﻋﺎدات ﻣﺴﻠﻤﻪ ﻣﺘﺪاوﻟﻪ در
ﻣﺬﻫﺐ آﻧﺎن را ﺟﺰ در ﻣﻮردي ﻛﻪ ﻣﻘﺮات ﻗﺎﻧﻮن راﺟﻊ ﺑﻪ اﻧﺘﻈﺎﻣﺎت ﻋﻤﻮﻣﻲ ﺑﺎﺷﺪ ﺑﻪ ﻃﺮﻳﻖ ﻣﺬﻛﻮر در ﺑﻨﺪﻫﺎي آن ﻣﺎده واﺣﺪه رﻋﺎﻳﺖ ﻧﻤﺎﻳﻨﺪ ﺑﻪ ﻧﻈﺮ
ﻣﻲ رﺳﺪ در ﺻﻮرﺗﻲ ﻛﻪ ﻣﺘﻮﻓﻲ اﻳﺮاﻧﻲ ﻏﻴﺮﺷﻴﻌﻪ ﺑﻮده ﻛﻪ ﻣﺬﻫﺐ او ﺑﻪ رﺳﻤﻴﺖ ﺷﻨﺎﺧﺘﻪ ﺷﺪه ورﺛﻪ ﻗﺎﻧﻮﻧﻲ ﻧﺪارد ﺑﺮ ﻓﺮض ﺻﺤﺖ ﻣﺮﺗﺐ ﻋﻨﻮان ﺷﺪه
از ﻃﺮف ﻣﻘﺎﻣﺎت ذي ﺻﻼح در ﻣﺬﻫﺐ ﻣﺘﻮﻓﻲ ﺑﺎﻳﺪ ﺑﺮﻃﺒﻖ ﻗﻮاﻋﺪ و ﻋﺎدات ﻣﺴﻠﻤﻪ در ﻣﺬﻫﺐ ﻣﺘﻮﻓﻲ رﻓﺘﺎر ﮔﺮدد.
 -7ﺑﺨﺸﻨﺎﻣﻪ ﺷﻤﺎره  7/2873ﻣﻮرخ  1337/4/15وزﻳﺮ دادﮔﺴﺘﺮي ﺑﻪ ﻛﻠﻴﻪ ﻣﺤﺎﻛﻢ دادﺳﺮا:
ﺑﺮﻃﺒﻖ ﻣﺎده واﺣﺪه ﻣﺼﻮب ﺗﻴﺮ ﻣﺎه  1312ﻣﺤﺎﻛﻢ ﺑﺎﻳﺪ در اﺣﻮال ﺷﺨﺼﻴﻪ و اﺣﻜﺎم ارث و وﺻﻴﺖ اﻳﺮاﻧﻴﺎن ﻏﻴﺮﺷﻴﻌﻪ ﻛﻪ ﻣﺬﻫﺐ آﻧﺎن ﺑﻪ رﺳﻤﻴﺖ
ﺷﻨﺎﺧﺘﻪ ﺷﺪه ﻗﻮاﻋﺪ و ﻋﺎدات ﻣﺴﻠﻤﻪ ﻣﺘﺪاوﻟﻪ در ﻣﺬﻫﺐ آﻧﺎن را رﻋﺎﻳﺖ ﻧﻤﺎﻳﻨﺪ ﻣﮕﺮ آن ﻛﻪ آن ﻗﻮاﻋﺪ ﻣﺨﺎﻟﻒ ﻗﻮاﻧﻴﻦ راﺟﻊ ﺑﻪ اﻧﺘﻈﺎﻣﺎت ﻋﻤﻮﻣﻲ ﺑﺎﺷﺪ
و ﭼﻮن ﻣﺬﻫﺐ ﺗﺴﻨﻦ و ﺟﻤﺎﻋﺖ ﻳﻜﻲ از ﻣﺬاﻫﺐ رﺳﻤﻲ اﺳﺖ در ﻣﻮرد ارث و ﺳﺎﻳﺮ اﻣﻮر ﻣﺮﺑﻮط ﺑﻪ اﺣﻮال ﺷﺨﺼﻴﻪ ﻗﻮاﻋﺪ ﻣﺴﻠﻤﻪ و ﻣﺘﺪاوﻟﻪ آن
ﻣﺬﻫﺐ )ﺑﻪ ﻓﺘﻮي و اﻋﻼم ﻣﺮاﺟﻊ ﺻﻼﺣﻴﺖ دار ﻣﺬﻫﺒﻲ آﻧﻬﺎ( ﺑﺎﻳﺴﺘﻲ از ﻃﺮف ﻣﺤﺎﻛﻢ ﻣﻮرد ﺗﻮﺟﻪ ﻗﺮار ﮔﻴﺮد.
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 - 2اﺷﺨﺎص ﻣﻌﺮوف ﺑﻪ ﻓﺴﺎد اﺧﻼق.
 - 3ﻛﺴﻲ ﻛﻪ ﻧﻔﻊ ﺷﺨﺼﻲ در دﻋﻮي داﺷﺘﻪ ﺑﺎﺷﺪ.
 - 4ﺷﻬﺎدت دﻳﻮاﻧﻪ در ﺣﺎل دﻳﻮاﻧﮕﻲ.
 - 5ﻛﺴﺎﻧﻲ ﻛﻪ ﻋﺪاﻟﺖ ﺷﺮﻋﻲ آﻧﻬﺎ ﻣﺤﺮز ﻧﺒﺎﺷﺪ.
 ﻣﺎده  1313ﻣﻜﺮر :در ﺷﺎﻫﺪ ﺑﻠﻮغ  -ﻋﻘﻞ  -ﻋﺪاﻟﺖ  -اﻳﻤﺎن و ﻃﻬﺎرت ﻣﻮﻟﺪ ﺷﺮط اﺳﺖ.ﺗﺒﺼﺮه :ﻋﺪاﻟﺖ ﺷﺎﻫﺪ ﺑﺎﻳﺪ ﺑﺎ ﻳﻜﻲ از ﻃﺮق ﺷﺮﻋﻲ ﺑﺮاي دادﮔﺎه اﺣﺮاز ﺷﻮد.

* ﻗﻮاﻧﻴﻦ ﻣﺘﻔﺮﻗﻪ )(2006 -1979
* ﻗﺎﻧﻮن ﻓﻌﺎﻟﻴﺖ اﺣﺰاب ... ،اﻗﻠﻴﺘﻬﺎي دﻳﻨﻲ )(1982/1361/3/30
ﻓﺼﻞ ﭼﻬﺎرم  -اﻗﻠﻴﺘﻬﺎي دﻳﻨﻲ
ﻣﺎده  - 37ﻣﺘﻘﺎﺿﻴﺎن ﺗﺸﻜﻴﻞ اﻧﺠﻤﻦ اﻗﻠﻴﺘﻬﺎي دﻳﻨﻲ ﻣﻮﺿﻮع اﺻﻞ  13ﻗﺎﻧﻮن اﺳﺎﺳﻲ ﺑﺎﻳﺪ ﻫﻤﮕﻲ از اﻋﻀﺎي ﻳﻚ اﻗﻠﻴﺖ
ﺷﻨﺎﺧﺘﻪ ﺷﺪه ﺑﺎﺷﻨﺪ.
ﻣﺎده  - 38در ﻣﺮاﻣﻨﺎﻣﻪ ﺗﺸﻜﻴﻞ اﻧﺠﻤﻦ ﺑﺎﻳﺪ اﻫﺪاف ﻛﺎﻣﻼً ﻣﺸﺨﺺ و در ﺑﺮﮔﻴﺮﻧﺪه ﺣﻞ ﻣﺸﻜﻼت و ﻣﺴﺎﺋﻞ دﻳﻨﻲ ﻓﺮﻫﻨﮕﻲ،
اﺟﺘﻤﺎﻋﻲ و رﻓﺎﻫﻲ وﻳﮋه آن اﻗﻠﻴﺖ ﺑﺎﺷﺪ.
ﺗﺒﺼﺮه  - 1ﻣﺴﺎﺋﻞ دﻳﻨﻲ ﺷﺎﻣﻞ ﻣﻮارد زﻳﺮ ﻣﻲﺑﺎﺷﺪ.
اﻟﻒ  -ﺑﺮﮔﺰاري ﻣﺮاﺳﻢ ﻣﺬﻫﺒﻲ ﻋﺎدي
ب  -ﺑﺮﮔﺰاري ﺟﺸﻨﻬﺎ و اﻋﻴﺎد و ﻣﺮاﺳﻢ ﺳﻮﮔﻮاري ﻣﺬﻫﺒﻲ
ج  -ﺑﺮﮔﺰاري ﺳﺨﻨﺮاﻧﻴﻬﺎ و ﻳﺎ ﺳﻤﻴﻨﺎرﻫﺎي ﺗﺒﻠﻴﻐﻲ
د  -ﻧﺸﺮ ﻛﺘﺐ و ﻣﻘﺎﻻت و ﻣﺠﻼت ﻣﺬﻫﺒﻲ
ه  -دﻋﻮت از ﻣﺒﻠﻐﻴﻦ ﻣﺬﻫﺒﻲ ﺳﺎﻳﺮ ﻛﺸﻮرﻫﺎ
و  -ﺗﻌﻤﻴﺮ ﻣﻌﺎﺑﺪ و اﻣﻜﻨﻪ ﻣﻘﺪﺳﻪ
ﺗﺒﺼﺮه  - 2ﺑﺮرﺳﻲ ﻣﺴﺎﺋﻞ ﻓﺮﻫﻨﮕﻲ ﺷﺎﻣﻞ ﻣﻮارد زﻳﺮ ﻣﻲﺑﺎﺷﺪ.
اﻟﻒ  -ﻧﺸﺮ زﺑﺎن ﺧﺎص ﻣﺮﺑﻮط ﺑﻪ ﺧﻮد از ﻃﺮﻳﻖ ﺗﺸﻜﻴﻞ ﻛﻼﺳﻬﺎي ﺧﺼﻮﺻﻲ و ﻧﺸﺮﻳﻪ
ب  -اﻳﺠﺎد ﻣﺪارس و ﺳﺎﻳﺮ ﻣﺆﺳﺴﺎت ﻓﺮﻫﻨﮕﻲ ﻣﺎﻧﻨﺪ ﭼﺎﭘﺨﺎﻧﻪ ،زﺑﺎﻧﻜﺪه و ﻫﻨﺮﻛﺪه
ﺗﺒﺼﺮه  - 3ﺑﺮرﺳﻲ ﻣﺴﺎﺋﻞ اﺟﺘﻤﺎﻋﻲ ﺷﺎﻣﻞ ﻣﻮارد زﻳﺮ ﻣﻲﺑﺎﺷﺪ.
اﻟﻒ  -اﻳﺠﺎد ﺻﻨﺪوق و ﻣﺆﺳﺴﺎت ﺧﻴﺮﻳﻪ
ب  -اﻳﺠﺎد ﻣﺮاﻛﺰ درﻣﺎﻧﻲ
ج  -اﻳﺠﺎد ﺗﻌﺎوﻧﻴﻬﺎي ﺗﻮﻟﻴﺪ و ﺗﻮزﻳﻊ
د  -اﻳﺠﺎد ﻣﻬﺪ ﻛﻮدك و ﻣﺮاﻛﺰ ﻧﮕﻬﺪاري ﺳﺎﻟﻤﻨﺪان
ه  -اﻳﺠﺎد ﺑﺎﺷﮕﺎهﻫﺎي ورزﺷﻲ و ﺗﻔﺮﻳﺤﺎت ﺳﺎﻟﻢ
و  -ﺑﺮﮔﺰاري ﻣﺮاﺳﻢ و اﻋﻴﺎد ﻗﻮﻣﻲ
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ز  -اﻧﺠﺎم ﮔﺮدﺷﻬﺎي ﻋﻠﻤﻲ ،ﺗﻔﺮﻳﺤﻲ و ﻣﺬﻫﺒﻲ
ﻣﺎده  - 39ﻛﻠﻴﻪ ﻣﻮارد ﻣﻄﺮح ﺷﺪ ﻛﻪ در ﻣﺎده  38و ﺗﺒﺼﺮهﻫﺎي ذﻳﻞ آن ﻧﺒﺎﻳﺪ ﻧﺎﻗﺾ ﻗﻮاﻧﻴﻦ و ﻣﻘﺮرات ﻣﻤﻠﻜﺘﻲ ﺑﺎﺷﺪ و
ﺗﺸﺨﻴﺺ اﻧﻄﺒﺎق ﻳﺎ ﻋﺪم آن ﺑﻪ ﻋﻬﺪه ﻛﻤﻴﺴﻴﻮن ﻣﺎده  10ﻗﺎﻧﻮن اﺣﺰاب ﻣﻲﺑﺎﺷﺪ.
ﻣﺎده  - 40اﺳﺎﺳﻨﺎﻣﻪ اﻧﺠﻤﻦ اﻗﻠﻴﺘﻬﺎي دﻳﻨﻲ ﻋﻼوه ﺑﺮ ﺷﺮاﻳﻂ ﻗﻴﺪ ﺷﺪه در ﺗﺒﺼﺮه  3ﻣﺎده  3آﻳﻴﻦﻧﺎﻣﻪ اﺟﺮاﻳﻲ ﻗﺎﻧﻮن اﺣﺰاب
ﺑﺎﻳﺪ در ﺑﺮﮔﻴﺮﻧﺪه ﻧﻜﺎت زﻳﺮ ﺑﺎﺷﺪ.
اﻟﻒ  -راﺑﻄﻪ اﻧﺠﻤﻦ ﺑﺎ ﺳﺎﻳﺮ اﻗﻠﻴﺘﻬﺎي دﻳﻨﻲ
ب  -راﺑﻄﻪ اﻧﺠﻤﻦ ﺑﺎ ﻫﻤﻜﻴﺸﺎن ﺳﺎﻳﺮ ﻛﺸﻮرﻫﺎ
د  -راﺑﻄﻪ اﻧﺠﻤﻦ ﺑﺎ ﻫﻤﻜﻴﺸﺎن ﺧﺎرﺟﻲ ﻣﻘﻴﻢ اﻳﺮان
ه  -راﺑﻄﻪ اﻧﺠﻤﻦ ﺑﺎ ﻫﻤﻜﻴﺸﺎن اﻳﺮاﻧﻲ ﻣﻘﻴﻢ ﺧﺎرج
ﻣﺎده  - 41اﻧﺠﻤﻨﻬﺎي ﻣﺬاﻫﺐ ﻣﺨﺘﻠﻒ ﻳﺎ اﻗﻠﻴﺖ ﻣﻲﺗﻮاﻧﻨﺪ ﺗﺸﻜﻴﻞ ﻳﻚ اﻧﺠﻤﻦ ﻣﺸﺘﺮك دﻫﻨﺪ.
 اﺻﻼح ﻗﺎﻧﻮن ﺛﺒﺖ اﺣﻮال )(1984/1363/10/24ﻣﺎده  - 9ﻣﺎده  20ﻗﺎﻧﻮن ﻣﺬﻛﻮر )ﻣﺼﻮب  (1977/1355ﺑﻪ ﺷﺮح زﻳﺮ اﺻﻼح و  6ﺗﺒﺼﺮه ﺑﻪ آن اﻟﺤﺎق ﻣﻲﮔﺮدد:
ﻣﺎده  - 20اﻧﺘﺨﺎب ﻧﺎم ﺑﺎ اﻋﻼمﻛﻨﻨﺪه اﺳﺖ ،ﺑﺮاي ﻧﺎﻣﮕﺬاري ﻳﻚ ﻧﺎم ﺳﺎده ﻳﺎ ﻣﺮﻛﺐ )ﺣﺴﻴﻦ ،ﻣﺤﻤﺪ ﻣﻬﺪي و ﻣﺎﻧﻨﺪ آن( ﻛﻪ
ﻋﺮﻓﺎ ﻳﻚ ﻧﺎم ﻣﺤﺴﻮب ﻣﻲﺷﻮداﻧﺘﺨﺎب ﺧﻮاﻫﺪ ﺷﺪ.
ﺗﺒﺼﺮه  - 1اﻧﺘﺨﺎب ﻧﺎﻣﻬﺎﻳﻲ ﻛﻪ ﻣﻮﺟﺐ ﻫﺘﻚ ﺣﻴﺜﻴﺖ ﻣﻘﺪﺳﺎت اﺳﻼﻣﻲ ﻣﻲﮔﺮدد و ﻫﻤﭽﻨﻴﻦ اﻧﺘﺨﺎب ﻋﻨﺎوﻳﻦ و اﻟﻘﺎب و
ﻧﺎﻣﻬﺎﻳﻲ زﻧﻨﺪه و ﻣﺴﺘﻬﺠﻦ ﻳﺎ ﻧﺎﻣﺘﻨﺎﺳﺐ ﺑﺎ ﺟﻨﺲ ﻣﻤﻨﻮع اﺳﺖ.
ﺗﺒﺼﺮه  - 2ﺗﺸﺨﻴﺺ ﻧﺎﻣﻬﺎي ﻣﻤﻨﻮع ﺑﺎ ﺷﻮراي ﻋﺎﻟﻲ ﺛﺒﺖ اﺣﻮال ﻣﻲﺑﺎﺷﺪ و اﻳﻦ ﺷﻮرا ﻧﻤﻮﻧﻪﻫﺎي آن را ﺗﻌﻴﻴﻦ و ﺑﻪ ﺳﺎزﻣﺎن
اﻋﻼم ﻣﻲﻛﻨﺪ.
ﺗﺒﺼﺮه  - 3اﻧﺘﺨﺎب ﻧﺎم در ﻣﻮرد اﻗﻠﻴﺘﻬﺎي دﻳﻨﻲ ﺷﻨﺎﺧﺘﻪ ﺷﺪه در ﻗﺎﻧﻮن اﺳﺎﺳﻲ ﺗﺎﺑﻊ زﺑﺎن و ﻓﺮﻫﻨﮓ دﻳﻨﻲ آﻧﺎن اﺳﺖ.
ﺗﺒﺼﺮه  - 4در اﺳﻨﺎد ﺳﺠﻠﻲ اﻗﻠﻴﺘﻬﺎي دﻳﻨﻲ ﺷﻨﺎﺧﺘﻪ ﺷﺪه در ﻗﺎﻧﻮن اﺳﺎﺳﻲ ﻛﺸﻮر ﻧﻮع دﻳﻦ آﻧﺎن ﻗﻴﺪ ﻣﻲﺷﻮد.
ﺗﺒﺼﺮه  - 5ذﻛﺮ ﺳﻴﺎدت در اﺳﻨﺎد ﺳﺠﻠﻲ ﺳﺎداﺗﻲ ﻛﻪ ﺳﻴﺎدت آﻧﺎن در اﺳﻨﺎد ﺳﺠﻠﻲ ﭘﺪر و ﻳﺎ ﺟﺪ ﭘﺪري ﻣﻨﺪرج ﺑﺎﺷﺪ و ﻳﺎ
ﺳﻴﺎدت آﻧﺎن ﺑﻪ دﻻﺋﻞ ﺷﺮﻋﻲ ﺛﺎﺑﺖﮔﺮدد اﻟﺰاﻣﻲ اﺳﺖ ﻣﮕﺮ ﻛﺴﺎﻧﻲ ﻛﻪ ﺧﻮد را ﺳﻴﺪ ﻧﺪاﻧﻨﺪ و ﻳﺎ ﻋﺪم ﺳﻴﺎدت آﻧﺎن ﺷﺮﻋﺎً اﺣﺮاز
ﺷﻮد.
ﺗﺒﺼﺮه  - 6ﻣﺮاﺗﺐ ﺗﺸﺮف ﭘﻴﺮوان ادﻳﺎن دﻳﮕﺮ ﺑﻪ دﻳﻦ ﻣﺒﻴﻦ اﺳﻼم ﻫﻤﺮاه ﺑﺎ ﺗﻐﻴﻴﺮات ﻣﺮﺑﻮط ﺑﻪ ﻧﺎم و ﻧﺎم ﺧﺎﻧﻮادﮔﻲ آﻧﺎن در
اﺳﻨﺎد ﺳﺠﻠﻲ ﺛﺒﺖ ﻣﻲﺷﻮد.
 ﻗﺎﻧﻮن ﻣﺎﻟﻴﺎﺗﻬﺎي ﻣﺴﺘﻘﻴﻢ )اﺻﻼﺣﻴﻪ (1987/1366/12/3ﻣﺎده
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-

اﺷﺨﺎص

زﻳﺮ

ﻣﺸﻤﻮل

ﭘﺮداﺧﺖ

ﻣﺎﻟﻴﺎتﻫﺎي

ﻣﻮﺿﻮع

اﻳﻦ

ﻗﺎﻧﻮن

ﻧﻤﻲﺑﺎﺷﻨﺪ.

 - 1وزارﺗﺨﺎﻧﻪﻫﺎ و ﻣﺆﺳﺴﺎت دوﻟﺘﻲ و دﺳﺘﮕﺎﻫﻬﺎﻳﻲ ﻛﻪ ﺑﻮدﺟﻪ آﻧﻬﺎ وﺳﻴﻠﻪ دوﻟﺖ ﺗﺄﻣﻴﻦ ﻣﻲﺷﻮد و ﺷﻬﺮداريﻫﺎ و ﻣﺆﺳﺴﺎت
واﺑﺴﺘﻪ ﺑﻪ دوﻟﺖ وﺷﻬﺮداريﻫﺎ ﻛﻪ ﺑﻪ ﺻﻮرﺗﻲ ﻏﻴﺮ از ﺷﺮﻛﺖ ﻃﺒﻖ ﻗﻮاﻧﻴﻦ ﺗﺄﺳﻴﺲ ﺷﺪه ﺑﺎﺷﻨﺪ.
 - 2ﺟﻤﻌﻴﺖ ﻫﻼل اﺣﻤﺮ ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﻳﺮان ،ﺳﺎزﻣﺎن ﺗﺄﻣﻴﻦ اﺟﺘﻤﺎﻋﻲ ،ﺻﻨﺪوقﻫﺎي ﭘﺲاﻧﺪاز ﺑﺎزﻧﺸﺴﺘﮕﻲ ،ﻣﺪارس
ﻋﻠﻮم اﺳﻼﻣﻲ ،ﺟﺎﻣﻌﻪاﻻﻣﺎماﻟﺼﺎدق )ع( و ﻧﻬﺎدﻫﺎي اﻧﻘﻼب اﺳﻼﻣﻲ و ﺻﻨﺪوق ﻋﻤﺮان ﻣﻮﻗﻮﻓﺎت ﻛﺸﻮر ﻣﺎدام ﻛﻪ درآﻣﺪ
ﺻﻨﺪوق ﻣﺰﺑﻮر ﺻﺮف اﻣﻮر ﻋﻤﺮان ﻣﻮﻗﻮﻓﺎت وﺗﺄﻣﻴﻦ ﻫﺰﻳﻨﻪﻫﺎي ﺳﺎزﻣﺎن ﺣﺞ و اوﻗﺎف و اﻣﻮر ﺧﻴﺮﻳﻪ ﻣﻲﮔﺮدد.
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ﺗﺸﺨﻴﺺ ﻣﺪارس ﻋﻠﻮم اﺳﻼﻣﻲ ﺑﻪ ﻋﻬﺪه ﺷﻮراي ﻣﺪﻳﺮﻳﺖ ﺣﻮزه ﻋﻠﻤﻴﻪ ﻗﻢ و ﻧﻬﺎدﻫﺎي اﻧﻘﻼب اﺳﻼﻣﻲ ﺑﺎ ﻫﻴﺄت وزﻳﺮان
اﺳﺖ.
 - 5اﻧﺠﻤﻦﻫﺎ ﻳﺎ ﻫﻴﺄﺗﻬﺎي ﻣﺬﻫﺒﻲ ﻣﺮﺑﻮط ﺑﻪ اﻗﻠﻴﺖﻫﺎي دﻳﻨﻲ ﻣﺬﻛﻮر در ﻗﺎﻧﻮن اﺳﺎﺳﻲ ﻣﺸﺮوط ﺑﺮ اﻳﻦ ﻛﻪ رﺳﻤﻴﺖ آﻧﻬﺎ ﺑﻪ
ﺗﺼﻮﻳﺐ وزارت ﻛﺸﻮر رﺳﻴﺪه و درآﻣﺪ و ﻫﺰﻳﻨﻪ آﻧﻬﺎ ﺗﻮﺳﻂ ﺳﺎزﻣﺎن ﺣﺞ و اوﻗﺎف و اﻣﻮر ﺧﻴﺮﻳﻪ ﺗﺄﻳﻴﺪ ﺷﺪه ﺑﺎﺷﺪ.
 ﻗﺎﻧﻮن ﮔﺰﻳﻨﺶ ﻣﻌﻠﻤﺎن و ﻛﺎرﻛﻨﺎن آﻣﻮزش و ﭘﺮورش )(1995 /1374/6/14ﻣﺎده  - 1ﮔﺰﻳﻨﺶ ﻣﺮﺑﻴﺎن ﭘﺮورﺷﻲ ،ﻣﻌﻠﻤﺎن و ﻛﻠﻴﻪ ﻛﺎرﻛﻨﺎن آﻣﻮزش و ﭘﺮورش ﺑﺮ اﺳﺎس ﻓﺮﻣﺎن ﻣﻮرخ 1361 ،1 ،15
ﺣﻀﺮت اﻣﺎم ﺧﻤﻴﻨﻲ ﺑﻪ ﺷﺮح زﻳﺮ ﺧﻮاﻫﺪ ﺑﻮد:
ﺿﻮاﺑﻂ:
ﻣﺎده  - 2ﺿﻮاﺑﻂ ﻋﻤﻮﻣﻲ ﮔﺰﻳﻨﺶ اﺧﻼﻗﻲ ،اﻋﺘﻘﺎدي و ﺳﻴﺎﺳﻲ ﻛﺎرﻛﻨﺎن آﻣﻮزش و ﭘﺮورش و  ....ﻋﻼوه ﺑﺮ داﺷﺘﻦ ﺷﺮاﻳﻂ
ﻋﻤﻮﻣﻲ اﺳﺘﺨﺪام) ،ﺻﻼﺣﻴﺖ ﻋﻠﻤﻲ و ﺗﻮاﻧﺎﺋﻲ ﺟﺴﻤﻲ و رواﻧﻲ( ،ﺑﻪ ﻗﺮار ذﻳﻞ اﺳﺖ:
 - 1اﻋﺘﻘﺎد ﺑﻪ دﻳﻦ ﻣﺒﻴﻦ اﺳﻼم و ﻳﺎ ﻳﻜﻲ از ادﻳﺎن رﺳﻤﻲ ﻣﺼﺮح در ﻗﺎﻧﻮن اﺳﺎﺳﻲ ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﻳﺮان.
 - 2اﻟﺘﺰام ﻋﻤﻠﻲ ﺑﻪ اﺣﻜﺎم اﺳﻼم.
 - 3اﻋﺘﻘﺎد و اﻟﺘﺰام ﺑﻪ وﻻﻳﺖ ﻓﻘﻴﻪ ،ﻧﻈﺎم ﺟﻤﻬﻮري اﺳﻼﻣﻲ و ﻗﺎﻧﻮن اﺳﺎﺳﻲ.
 - 4ﻋﺪم اﺷﺘﻬﺎر ﺑﻪ ﻓﺴﺎد اﺧﻼﻗﻲ و ﺗﺠﺎﻫﺮ ﺑﻪ ﻓﺴﻖ.
 - 5ﻋﺪم ﺳﺎﺑﻘﻪ واﺑﺴﺘﮕﻲ ﺗﺸﻜﻴﻼﺗﻲ ،ﻫﻮاداري از اﺣﺰاب و ﺳﺎزﻣﺎنﻫﺎ و ﮔﺮوهﻫﺎﺋﻲ ﻛﻪ ﻏﻴﺮ ﻗﺎﻧﻮﻧﻲ ﺑﻮدن آنﻫﺎ از ﻃﺮف
ﻣﻘﺎﻣﺎت ﺻﺎﻟﺤﻪ اﻋﻼم ﺷﺪه و ﻳﺎ ﻣﻲﺷﻮد ﻣﮕﺮ آن ﻛﻪ ﺗﻮﺑﻪ اﻳﺸﺎن اﺣﺮاز ﺷﻮد.
 - 6ﻋﺪم ﺳﺎﺑﻘﻪ ﻣﺤﻜﻮﻣﻴﺖ ﻛﻴﻔﺮي ﻣﺆﺛﺮ.
 - 7ﻋﺪم اﻋﺘﻴﺎد ﺑﻪ ﻣﻮاد ﻣﺨﺪر.
ﺗﺒﺼﺮه  - 1در ﺧﺼﻮص ﺑﻨﺪ  2اﻗﻠﻴﺖﻫﺎي ﻣﺬﻫﺒﻲ ﻣﺼﺮح در ﻗﺎﻧﻮن اﺳﺎﺳﻲ از ﻧﻈﺮ اﻋﺘﻘﺎدي و ﻋﻤﻠﻲ ﺑﺎ رﻋﺎﻳﺖ ﻗﻮاﻧﻴﻦ و
ﻣﻘﺮرات ﻣﺮﺑﻮﻃﻪ ﺗﺎﺑﻊ ﺷﺮاﺋﻂ ﺧﺎص ﺧﻮد ﻣﻲﺑﺎﺷﻨﺪ و در ﻫﺮ ﺣﺎل ﻧﺒﺎﻳﺪ ﻣﺘﺠﺎﻫﺮ ﺑﻪ ﻧﻘﺾ اﺣﻜﺎم اﺳﻼﻣﻲ ﺑﺎﺷﻨﺪ.
ﺗﺒﺼﺮه  - 2اﻳﺜﺎرﮔﺮان در ﮔﺰﻳﻨﺶ داراي اوﻟﻮﻳﺖ ﻣﻲﺑﺎﺷﻨﺪ ودر ﻣﻮارد ﻣﺤﺪودﻳﺖ ﻇﺮﻓﻴﺖ و ﻛﺜﺮت ﺗﻘﺎﺿﺎ ،ﻣﻼكﻫﺎي ﺗﻘﺪم
)ﻣﺎﻧﻨﺪ ﻣﻨﺎﻃﻖ ﻣﺤﺮوم ،ﻓﻌﺎﻟﻴﺖ در ﻧﻬﺎدﻫﺎي اﻧﻘﻼب ،ﺷﺮﻛﺖ در ﻧﻤﺎز ﺟﻤﻌﻪ و ﺟﻤﺎﻋﺎت ،ﭘﻮﺷﺶ ﭼﺎدر ﺑﺮاي ﺧﻮاﻫﺮان( ﻧﻴﺰ
ﻧﺴﺒﺖ ﺑﻪ داوﻃﻠﺒﺎن اﻋﻤﺎل ﻣﻲﮔﺮدد.
 ﻗﺎﻧﻮن ﺗﺴﺮي ﻗﺎﻧﻮن ﮔﺰﻳﻨﺶ ﻣﻌﻠﻤﺎن و ﻛﺎرﻛﻨﺎن آﻣﻮزش و ﭘﺮورش ﺑﻪ ﻛﺎرﻛﻨﺎن ﺳﺎﻳﺮ وزارﺗﺨﺎﻧﻪﻫﺎ و ﺳﺎزﻣﺎنﻫﺎ وﻣﺆﺳﺴﺎت وﺷﺮﻛﺖﻫﺎي دوﻟﺘﻲ )(1993/1375/2/9
ﻣﺎده واﺣﺪه  -ﺑﻪ ﻣﻨﻈﻮر اﺟﺮاي ﻛﺎﻣﻞ ﻓﺮﻣﺎن ﺣﻀﺮت اﻣﺎم )ره( و اﻋﻤﺎل ﺳﻴﺎﺳﺖ واﺣﺪ در ﮔﺰﻳﻨﺶﻫﺎي ﺳﺮاﺳﺮ ﻛﺸﻮر ،اﻣﺮ
ﮔﺰﻳﻨﺶ و اﺟﺮاي ﺿﻮاﺑﻂ و ﻣﻘﺮرات ﻣﺮﺑﻮط ﺑﻪ آن در ﻛﻠﻴﻪ وزارﺗﺨﺎﻧﻪﻫﺎ ،ﺳﺎزﻣﺎنﻫﺎ ،ﻣﺆﺳﺴﺎت و ﺷﺮﻛﺖﻫﺎي دوﻟﺘﻲ،
ﺷﺮﻛﺖﻫﺎي ﻣﻠﻲ ﻧﻔﺖ و ﮔﺎز و ﭘﺘﺮوﺷﻴﻤﻲ ،ﺳﺎزﻣﺎن ﮔﺴﺘﺮش و ﻧﻮﺳﺎزي ﺻﻨﺎﻳﻊ اﻳﺮان ،ﺳﺎزﻣﺎن ﺻﻨﺎﻳﻊ ﻣﻠﻲ اﻳﺮان ،ﺟﻤﻌﻴﺖ
ﻫﻼل اﺣﻤﺮ ،ﺷﻬﺮداريﻫﺎ ،ﺳﺎزﻣﺎن ﺗﺄﻣﻴﻦ اﺟﺘﻤﺎﻋﻲ ،ﺑﺎﻧﻚﻫﺎ ،ﻣﺆﺳﺴﺎت و ﺷﺮﻛﺖﻫﺎي دوﻟﺘﻲ ﻛﻪﺷﻤﻮل ﻗﺎﻧﻮن ﺑﺮ آنﻫﺎ
ﻣﺴﺘﻠﺰم ذﻛﺮ ﻧﺎم اﺳﺖ ،ﻣﺆﺳﺴﺎت و ﺷﺮﻛﺖﻫﺎﻳﻲ ﻛﻪ ﺗﻤﺎم ﻳﺎ ﻗﺴﻤﺘﻲ از ﺑﻮدﺟﻪ آنﻫﺎ از ﺑﻮدﺟﻪ ﻋﻤﻮﻣﻲ ﺗﺄﻣﻴﻦ ﻣﻲﺷﻮد و
ﻫﻤﭽﻨﻴﻦﮔﺰﻳﻨﺶ ﻛﺎرﻛﻨﺎﻧﻲ ﻛﻪ ﺑﻪ دﺳﺘﮕﺎهﻫﺎي ﻣﺸﻤﻮل ﻗﺎﻧﻮن ﮔﺰﻳﻨﺶ ﻣﻌﻠﻤﺎن و ﻛﺎرﻛﻨﺎن آﻣﻮزش و ﭘﺮورش ﻣﺄﻣﻮر ﻳﺎ ﻣﻨﺘﻘﻞ
ﮔﺮدﻧﺪ و ﻧﻬﺎدﻫﺎي اﻧﻘﻼب اﺳﻼﻣﻲ ﺗﺎﺑﻊاﺣﻜﺎم ﻣﻘﺮر در ﻗﺎﻧﻮن ﻣﺬﻛﻮر ﺧﻮاﻫﻨﺪ ﺑﻮد.
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 ﻗﺎﻧﻮن رﺳﻴﺪﮔﻲ ﺑﻪ ﺗﺨﻠﻔﺎت اداري )ﻣﺼﻮﺑﻪ (1993/1372/9/17ﻣﺎده  - 8ﺗﺨﻠﻔﺎت اداري ﺑﻪ ﻗﺮار زﻳﺮ اﺳﺖ:
 - 1اﻋﻤﺎل و رﻓﺘﺎر ﺧﻼف ﺷﺌﻮن ﺷﻐﻠﻲ ﻳﺎ اداري.
 - 5اﺧﺎذي.
 - 6اﺧﺘﻼس.
 - 12ارﺗﺒﺎط و ﺗﻤﺎس ﻏﻴﺮ ﻣﺠﺎز ﺑﺎ اﺗﺒﺎع ﺑﻴﮕﺎﻧﻪ.
 - 17ﮔﺮﻓﺘﻦ وﺟﻮﻫﻲ ﻏﻴﺮ از آن ﭼﻪ در ﻗﻮاﻧﻴﻦ و ﻣﻘﺮرات ﺗﻌﻴﻴﻦ ﺷﺪه ﻳﺎ اﺧﺬ ﻫﺮ ﮔﻮﻧﻪ ﻣﺎﻟﻲ ﻛﻪ در ﻋﺮف رﺷﻮهﺧﻮاري ﺗﻠﻘﻲ
ﻣﻲﺷﻮد.
 - 20رﻋﺎﻳﺖ ﻧﻜﺮدن ﺣﺠﺎب اﺳﻼﻣﻲ.
 - 21رﻋﺎﻳﺖ ﻧﻜﺮدن ﺷﺌﻮن و ﺷﻌﺎﻳﺮ اﺳﻼﻣﻲ.
 - 23اﺳﺘﻌﻤﺎل ﻳﺎ اﻋﺘﻴﺎد ﺑﻪ ﻣﻮاد ﻣﺨﺪر.
 - 34ﻋﻀﻮﻳﺖ در ﻳﻜﻲ از ﻓﺮﻗﻪﻫﺎي ﺿﺎﻟﻪ ﻛﻪ از ﻧﻈﺮ اﺳﻼم ﻣﺮدود ﺷﻨﺎﺧﺘﻪ ﺷﺪهاﻧﺪ.
 - 36ﻋﻀﻮﻳﺖ در ﺳﺎزﻣﺎﻧﻬﺎﻳﻲ ﻛﻪ ﻣﺮاﻣﻨﺎﻣﻪ ﻳﺎ اﺳﺎﺳﻨﺎﻣﻪ آﻧﻬﺎ ﻣﺒﺘﻨﻲ ﺑﺮ ﻧﻔﻲ ادﻳﺎن اﻟﻬﻲ اﺳﺖ ﻳﺎ ﻃﺮﻓﺪاري و ﻓﻌﺎﻟﻴﺖ ﺑﻪ ﻧﻔﻊ
آﻧﻬﺎ.
 - 37ﻋﻀﻮﻳﺖ در ﮔﺮوهﻫﺎي ﻣﺤﺎرب ﻳﺎ ﻃﺮﻓﺪاري و ﻓﻌﺎﻟﻴﺖ ﺑﻪ ﻧﻔﻊ آﻧﻬﺎ.
 - 38ﻋﻀﻮﻳﺖ در ﺗﺸﻜﻴﻼت ﻓﺮاﻣﺎﺳﻮﻧﺮي.
 ﻗﺎﻧﻮن ﻣﺮﺧﺼﻲ وﻳﮋه اﻗﻠﻴﺘﻬﺎي دﻳﻨﻲﺑﺨﺸﻨﺎﻣﻪ ﺷﻤﺎره  20302/28518ﻣﻮرخ  (1999) 1378/5/30ﺳﺎزﻣﺎن اﻣﻮر اداري و اﺳﺘﺨﺪاﻣﻲ ﻛﺸﻮر .ﭘﻴﺮو ﺑﺨﺸﻨﺎﻣﻪﻫﺎي
ﺷﻤﺎره  99416ﻣﻮرخ  ،1366/10/3ﺷﻤﺎره  10632ﻣﻮرخ  1369/1/29و ﺷﻤﺎره  10046ﻣﻮرخ 1372/7/5و ﻧﻈﺮ ﺑﻪ ﺗﺄﻛﻴﺪ
ﺑﺮ ﺣﻘﻮق اﻳﺮاﻧﻴﺎن زرﺗﺸﺘﻲ ،ﻛﻠﻴﻤﻲ ،و ﻣﺴﻴﺤﻲ در اﺻﻞ ﺳﻴﺰدﻫﻢ ﻗﺎﻧﻮن اﺳﺎﺳﻲ ﺟﻤﻬﻮري اﺳﻼﻣﻲاﻳﺮان در ﺧﺼﻮص اﻧﺠﺎم
ﻣﺮاﺳﻢ دﻳﻨﻲ ﻃﺒﻖ آﻳﻴﻦﻧﺎﻣﻪ ﻣﺮﺑﻮط و ﺑﺎ ﻋﻨﺎﻳﺖ ﺑﻪ اﺣﺘﺮام دوﻟﺖ و ﻣﻠﺖ اﺳﻼﻣﻲ اﻳﺮان ﻧﺴﺒﺖ ﺑﻪ اﻋﻴﺎد ﻣﺬﻫﺒﻲ و ﻣﻨﺎﺳﺒﺘﻬﺎي
ﻗﻮﻣﻲ ﭘﻴﺮوان ادﻳﺎن و ﻣﺬاﻫﺐ ﻣﺨﺘﻠﻒ ،ﻣﻘﺘﻀﻲ اﺳﺖ ﻛﻠﻴﻪ وزارﺗﺨﺎﻧﻪﻫﺎ ،ﻣﺆﺳﺴﺎت و ﺷﺮﻛﺘﻬﺎي دوﻟﺘﻲ وﻧﻬﺎدﻫﺎي اﻧﻘﻼب
اﺳﻼﻣﻲ در ﺧﺼﻮص اﻋﻄﺎي ﻣﺮﺧﺼﻲ اﺳﺘﺤﻘﺎﻗﻲ ﺑﻪ ﻛﺎرﻛﻨﺎن اﻗﻠﻴﺘﻬﺎي دﻳﻨﻲ در اﻳﺎم اﻋﻴﺎد ﻣﺬﻫﺒﻲ و ﻣﻨﺎﺳﺒﺘﻬﺎي وﻳﮋه ،ﺑﻪ ﺷﺮح
ﺗﻜﻤﻴﻠﻲ ﭘﻴﻮﺳﺖ ﻫﻤﻜﺎري ﻻزم ﻣﺒﺬول دارﻧﺪ.
 ﻓﻬﺮﺳﺖ اﻋﻴﺎد ﻣﺬﻫﺒﻲ و ﻣﻨﺎﺳﺒﺘﻬﺎي ﻗﻮﻣﻲ اﻗﻠﻴﺘﻬﺎي زرﺗﺸﺘﻲ ،ﻛﻠﻴﻤﻲ و ﻣﺴﻴﺤﻲاﻟﻒ ـ اﻋﻴﺎد ﻣﺬﻫﺒﻲ و ﻣﻨﺎﺳﺒﺘﻬﺎي وﻳﮋه اﻗﻠﻴﺖ زرﺗﺸﺘﻲ
ـ ﺗﻮﻟﺪ زرﺗﺸﺖ ﭘﻴﺎﻣﺒﺮ)زاد روز اﺷﻮ زرﺗﺸﺖ(
ـ روز ﺑﺰرﮔﺪاﺷﺖ ﺷﻬﺪا و درﮔﺬﺷﺘﮕﺎن
ـ ﺟﺸﻦ ﻣﻬﺮﮔﺎن
 درﮔﺬﺷﺖ زرﺗﺸﺖ ﭘﻴﺎﻣﺒﺮ)درﮔﺬﺷﺖ آﺷﻮ زرﺗﺸﺖ(ـ ﺟﺸﻦ ﺳﺪه
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ب ـ اﻋﻴﺎد ﻣﺬﻫﺒﻲ و ﻣﻨﺎﺳﺒﺘﻬﺎي وﻳﮋه اﻗﻠﻴﺖ ﻛﻠﻴﻤﻲ
ـ ﭘﺴﺢ ﻋﻴﺪ ﻓﻄﻴﺮ
 ﺷﺎو و ﻋﻮت)ﻧﺰول ﺗﻮرات( روش ﻫﺸﺎﻧﺎ )اول ﺳﺎل ﻧﻮ( ﻛﻴﭙﻮر)روزه ﺑﺰرگ( ﺳﻮﻛﺮت )ﻋﻴﺪ ﺳﺎﻳﺒﺎﻧﻬﺎ( ﭘﻮرﻳﻢج ـ اﻋﻴﺎد ﻣﺬﻫﺒﻲ و ﻣﻨﺎﺳﺒﺘﻬﺎي وﻳﮋه ﻣﺴﻴﺤﻴﺎن آﺷﻮري
 ﻋﻴﺪ ﻣﻴﻼد ﻣﺴﻴﺢ )ع( ﺳﺎل ﻧﻮ ﻣﻴﻼديـ ﻋﻴﺪ ﺗﻌﻤﻴﺪ ﺣﻀﺮت ﻣﺴﻴﺢ)ع(
ـ روزه ﻧﻴﻨﻮا
 ﻋﻴﺪ اوﺷﺎﻧﺎـ ﻋﻴﺪ ﭘﺎك
 ﻋﻴﺪ ﻋﺮوج ﻣﺴﻴﺢ )ع( ﻋﻴﺪ ﻧﻴﻄﻴﻜﺎﺳﺖد ـ اﻋﻴﺎد ﻣﺬﻫﺒﻲ و ﻣﻨﺎﺳﺒﺘﻬﺎي وﻳﮋه ﻣﺴﻴﺤﻴﺎن ارﻣﻨﻲ ﻛﺎﺗﻮﻟﻴﻚ
ـ ﻋﻴﺪ ﻣﻴﻼد ﻣﺴﻴﺢ )ع(
 ﻋﻴﺪ ﺳﺎل ﻧﻮ ﻣﻴﻼديـ ﻋﻴﺪ ﺗﻌﻤﻴﺪ ﻣﺴﻴﺢ)ع(
 ﻋﻴﺪ رﻫﺒﺮان ﻣﺬﻫﺒﻲ اراﻣﻨﻪـ ﻋﻴﺪ ﺷﻬﺪاي وارﻃﺎﻧﺎش
ـ ﻋﻴﺪ ﭘﺎك
ـ روز ﺷﻬﺪاي ارﻣﻨﻲ
ﻫـ ـ اﻋﻴﺎد ﻣﺬﻫﺒﻲ و ﻣﻨﺎﺳﺒﺘﻬﺎي وﻳﮋه ﻣﺴﻴﺤﻴﺎن ارﻣﻨﻲ ﮔﺮﻳﮕﻮري
 روز ﻣﺴﺮوب ﻣﻘﺪسـ ﺳﺎل ﻧﻮ ﻣﺴﻴﺤﻲ
ـ ﺗﻮﻟﺪ و ﻏﺴﻞ ﺗﻌﻤﻴﺪ ﻣﺴﻴﺢ )ع(
ـ روز وارﻃﺎن ﻣﻘﺪس
 ﻋﻴﺪ ﭘﺎكـ روز ﺷﻬﺪاي ارﻣﻨﻲ
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 آﻳﻴﻦﻧﺎﻣﻪ ﻧﺤﻮه ﭘﺮداﺧﺖ ﻳﺎراﻧﻪ ﺑﻪ اﺣﺰاب و ﮔﺮوهﻫﺎي ﻣﺸﻤﻮل »ﻗﺎﻧﻮن ﻓﻌﺎﻟﻴﺖ اﺣﺰاب ،ﺟﻤﻌﻴﺘﻬﺎ و اﻧﺠﻤﻨﻬﺎي ﺳﻴﺎﺳﻲو ﺻﻨﻔﻲ و اﻧﺠﻤﻨﻬﺎي اﺳﻼﻣﻲ ﺑﺎ اﻗﻠﻴﺘﻬﺎي دﻳﻨﻲ ﺷﻨﺎﺧﺘﻪ ﺷﺪه«2001/1380.08.30 .
ﺷﻤﺎره  . 38480ت  2556ﻫـ  1380.9.17وزارت ﻛﺸﻮر
ﻫﻴﺄت وزﻳﺮان در ﺟﻠﺴﻪ ﻣﻮرخ  1380.8.30ﺑﻨﺎ ﺑﻪ ﭘﻴﺸﻨﻬﺎد ﺷﻤﺎره  82535.1.11ﻣﻮرخ  1380.8.21وزارت ﻛﺸﻮر و ﺑﻪ
اﺳﺘﻨﺎد اﺻﻞ ﻳﻜﺼﺪ و ﺳﻲ وﻫﺸﺘﻢ ﻗﺎﻧﻮن اﺳﺎﺳﻲ ﺟﻤﻬﻮري اﺳﻼﻣﻲ اﻳﺮان ،آﻳﻴﻦﻧﺎﻣﻪ ﻧﺤﻮه ﭘﺮداﺧﺖ ﻳﺎراﻧﻪ ﺑﻪ اﺣﺰاب و
ﮔﺮوهﻫﺎي ﻣﺸﻤﻮل» ﻗﺎﻧﻮن ﻓﻌﺎﻟﻴﺖ اﺣﺰاب ،ﺟﻤﻌﻴﺖﻫﺎ واﻧﺠﻤﻦﻫﺎي ﺳﻴﺎﺳﻲ و ﺻﻨﻔﻲ و اﻧﺠﻤﻦﻫﺎي اﺳﻼﻣﻲ ﻳﺎ اﻗﻠﻴﺖﻫﺎي
دﻳﻨﻲ ﺷﻨﺎﺧﺘﻪ ﺷﺪه را ﺑﻪ ﺷﺮح زﻳﺮ ﺗﺼﻮﻳﺐ ﻧﻤﻮد:
ﻣﺎده 1ـ ﭘﺮداﺧﺖ ﻳﺎراﻧﻪﻫﺎي ﺗﺨﺼﻴﺼﻲ ﻃﺒﻖ دﺳﺘﻮراﻟﻌﻤﻠﻲ ﻛﻪ ﻣﺘﻌﺎﻗﺒﺎً ﺗﻮﺳﻂ وزارت ﻛﺸﻮر ﺗﻬﻴﻪ و ﺑﻪ ﺗﺼﻮﻳﺐ ﻛﻤﻴﺴﻴﻮن
ﻣﺎده ) (10ﻗﺎﻧﻮن ﻓﻌﺎﻟﻴﺖ اﺣﺰاب،ﺟﻤﻌﻴﺖﻫﺎ و اﻧﺠﻤﻦﻫﺎي ﺳﻴﺎﺳﻲ و ﺻﻨﻔﻲ و اﻧﺠﻤﻦﻫﺎي اﺳﻼﻣﻲ ﻳﺎ اﻗﻠﻴﺖﻫﺎي دﻳﻨﻲ
ﺷﻨﺎﺧﺘﻪﺷﺪه  -ﻣﺼﻮب  1981/1360ﻣﻲرﺳﺪ اﻧﺠﺎم ﻣﻲﮔﻴﺮد.
 ﺗﺨﺼﻴﺺ اﻋﺘﺒﺎر ﺑﻪ وزارت ﻛﺸﻮر ﺑﻪ ﻣﻨﻈﻮر ﻛﻤﻚ ﺟﻬﺖ اﻧﺠﺎم اﻣﻮر اﻗﻠﻴﺘﻬﺎي دﻳﻨﻲﺷﻤﺎره 47481. :ت29729ه¨ ﺗﺎرﻳﺦ 2003/1382.09.04 :
ﺳﺎزﻣﺎن ﻣﺪﻳﺮﻳﺖ و ﺑﺮﻧﺎﻣﻪرﻳﺰي ﻛﺸﻮر
ﻫﻴﺄت وزﻳﺮان در ﺟﻠﺴﻪ ﻣﻮرخ  1382.8.28ﺑﻨﺎ ﺑﻪ ﭘﻴﺸﻨﻬﺎد ﺷﻤﺎره  101.159667ﻣﻮرخ 1382.8.22ﺳﺎزﻣﺎن ﻣﺪﻳﺮﻳﺖ و
ﺑﺮﻧﺎﻣﻪرﻳﺰي ﻛﺸﻮر و ﺑﻪ اﺳﺘﻨﺎد ﻣﺎده ) (55ﻗﺎﻧﻮن ﻣﺤﺎﺳﺒﺎت ﻋﻤﻮﻣﻲ ﻛﺸﻮر ـ ﻣﺼﻮب  1366ـ ﺗﺼﻮﻳﺐ ﻧﻤﻮد:
 1ـ ﻣﺒﻠﻎ ﻫﺸﺖ ﻣﻴﻠﻴﺎرد و ﻫﻔﺘﺼﺪ و ﭘﻨﺠﺎه ﻣﻴﻠﻴﻮن )750.000.000ر (8رﻳﺎل از ﻣﺤﻞ اﻋﺘﺒﺎر ردﻳﻒ ) 503001ﻫﺰﻳﻨﻪﻫﺎي
ﭘﻴﺶﺑﻴﻨﻲ ﻧﺸﺪه( ﻗﺎﻧﻮن ﺑﻮدﺟﻪ ﺳﺎل  1382ﻛﻞ ﻛﺸﻮر ،ﺑﻪ ﻣﻨﻈﻮر ﻛﻤﻚ ﺟﻬﺖ اﻧﺠﺎم اﻣﻮر اﻗﻠﻴﺘﻬﺎي دﻳﻨﻲ دراﺧﺘﻴﺎر وزارت
ﻛﺸﻮر ﻗﺮار ﮔﻴﺮد ﺗﺎ ﺑﺮاﺑﺮ ﻗﻮاﻧﻴﻦ و ﻣﻘﺮرات ﻣﺮﺑﻮط ﺑﻪ ﻣﺼﺮف ﺑﺮﺳﺪ.
 2ـ ﺑﻪ اﺳﺘﻨﺎد ﺑﻨﺪ )ت( ﺗﺒﺼﺮه ) (1ﻗﺎﻧﻮن ﺑﻮدﺟﻪ ﺳﺎل  1382ﻛﻞ ﻛﺸﻮر ،اﻋﺘﺒﺎر ﻳﺎدﺷﺪه ﺑﻪ ﺻﻮرت ﺧﺎرج از ﺷﻤﻮل ﻗﺎﻧﻮن
ﻣﺤﺎﺳﺒﺎت ﻋﻤﻮﻣﻲ ﻫﺰﻳﻨﻪ ﺧﻮاﻫﺪ ﺷﺪ.
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Synopses
English Abstract

Shiite Tradition, Rationalism and Modernity:
The Codification of the Rights of Religious Minorities in Iranian Law
(1906 - 2004)
The Constitutional Revolution (1905-1911) represents the first direct encounter between
traditional Shiite Islam and modernity in Iran. All the earlier attempts at modernization,
although involving important changes were conducted in areas only marginally connected
with underlying traditional values. In this Revolution, new ideas and terms emerged for
the first time, among them, the idea of a Constitution, the limitation and separation of
government power, freedom, state, the nation (millat) of Iran and especially the equality
of all people before the law. The traditionalist, whether governors or clerics, who held
their criteria on the basis on the Islamic Shiite doctrines, opposed with some new
concepts such as the equality of all people before the law. The main subject of this
dissertation concerns a study and evaluation of the encounter of the Shiite legal doctrines
with modern ideas, especially those which have something to deal with the rights of
religious minorities in Iranian laws. It was not until 1906 that Iran did not have the
official, legislative body; hence, the legal status of the religious minorities was based on
the legal opinions that had been firmly rooted based on such Islamic sources, as the
Quran and the Sunna and the fiqh-oriented opinions of precedent jurists. The explanation
of those opinions and their developments in the Iranian laws during last century
constitutes the content of the chapters of dissertation. The result of the explanation is that
the status of religious minorities in Iranian law has improved over the last century,
compared with their situation in fiqh-oriented opinions but the new social legal situation
was a result of modernization and its influence on the governors and clerics, not of purely
theological legal discussions existed among theologians and jurists. Finally, two strategic
solutions are suggested the result of which is expected to find expression in a new modus
operandi of ijtihad which would try to offer some suggestions to improve the status of the
religious minorities in the Iranian law.
Key Words: Modernism, Shiite fiqh, Islamic Law, Religious Minorities, Iranian Law
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German Abstract
Kurze Darstellung der Doktorarbeit

Shiitische Tradition, Rationalität und Modernität:
die Kodifizierung der Rechte der religiösen Minderheiten im iranischen Gesetz
zwischen 1906 - 2004
Die hinter dieser Dissertation steckende Hauptmotivation ist mein Wunsch gewesen, die
Kultur des Dialoges und Gedankenaustausches im Iran zu unterstützen. Die Sache geht
zurück in die Zeit, als ich ein wichtiges Werk des Christentums, d.h. Die Nachahmung
Christi von Thomas A. Kémpis ins Persische übersetzte (2002); das Werk erheischte viel
Aufmerksamkeit und ich merkte, dass es einen wirklichen Bedarf gibt, diesen Aspekt der
iranischen Kultur zu verstärken. Es besteht jedoch ein Haupthindernis für mehr Dialog
und eine bessere Koexistenz von verschiedenen Anhängern der Religionen im Iran, und
zwar fiqh (islamisches Recht)-orientierte Meinungen (fatāwā) der schiitischen
Rechtsgelehrten, eingebettet in der Geschichte der nicht ethisch-mystischen Lehren der
schiitischen Tradition. Diese Meinungen als nicht-kodifizierte Vorschriften existierten bis
zum Ende des neunzehnten Jahrhunderts unter normalen Menschen, Geistlichen sowie
Eliten. Das ist der Grund, warum die Dissertation auf die Bewertung der muslimischen
Quellen setzt, vor allem der schiitischen, im Hinblick auf die Rechte der religiösen
Minderheiten, um den Prozess der Bildung jener juristischen Meinungen herauszufinden.
In den ersten Jahren des zwanzigsten Jahrhunderts, während der konstitutionellen
Revolution von 1906, erlebte die schiitische Tradition die Begegnung mit neuen
Konzepten und Institutionen der modernen Zeit, und einige der fiqh-orientierten
Meinungen gingen in neuer Kleidung in die Verfassung und andere Gesetze und
Verordnungen ein.
Jetzt, nach über hundert Jahren, sind nur noch wenige von diesen fiqh-orientierten
Meinungen über religiöse Minderheiten in den iranischen Gesetzen übrig geblieben.
Diese aus fünf Kapiteln bestehende Studie bewertet im Kapitel Eins die Bildung der
Rechte und / oder Pflichten der religiösen Minderheiten in den schiitischen Quellen
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einschließlich des Koran, der Sunna und der fiqh-orientierten Meinungen. Angesichts der
Tatsache, dass der erste Einfluss auf den Status der religiösen Minderheiten in der
iranischen Gesellschaft im neunzehnten Jahrhundert auf das zurückgeht, was in diesen
Quellen eingebettet ist, erscheint es als notwendig, sie ausführlich zu prüfen, um die
Grundlagen und wahrscheinlich Veränderungen der Rechte der religiösen Minderheiten
in den iranischen Gesetzen herauszufinden.
Während diese Quellen so unklare Aussagen bezüglich des Themas haben, dass
es schwierig ist, sie konsequent zu kategorisieren und ein endgültiges Urteil abzugeben,
bildeten die meisten schiitischen Rechtsgelehrten, im Anschluss an die Pioniere, einen
juristischen Korpus, durch den

die religiösen Minderheiten einen minderwertigen

rechtlichen Status in den muslimischen Gesellschaften zugesprochen bekamen. Die
Regelungen, die allmählich eine göttliche Färbung annahmen, wurden ihnen aufgedrängt,
verbunden mit der Hoffnung auf ihre Konvertierung zum Islam. Die Annahme, dass die
Erlösung auf eine bestimmte Religion beschränkt ist, war die Basis der Gestaltung von
fiqh-orientierten Meinungen über Nicht-Muslime in Dar al-Islam. Mit diesen
Rechtsmeinungen beschäftigt sich Kapitel Eins.
Dann, von 1906 an, fand Iran zum ersten Mal kodifizierte Rechts- und
Verwaltungsvorschriften. Die sozio-kulturellen und wirtschaftlichen Hintergründe der
Revolution von 1906 und die Umstände der religiösen Minderheiten in der zweiten Hälfte
des neunzehnten Jahrhunderts ist die wichtigste Frage des Kapitels Zwei. Nach den
Analysen wird sich zeigen, dass der iranische Konstitutionalismus, unter dem Einfluss
des Nationalismus-Paradigmas jener Zeit, ein Instrument zur Reformierung der QājārRegierung und zur Konsolidierung des Prestiges Irans in der Region war. Die
allgemeinen Merkmale von Musaffar al-Din Shāh und vor allem die politische Situation
in der Region waren Mitursache für einen Bedarf an Reformen in den ersten Jahren des
zwanzigsten Jahrhunderts.
Die Forderung nach Reformen wurde dann gleichzeitig unterstützt durch Proteste
der Bevölkerung gegen die Diktatur des Regimes sowie gegen die Tyrannei und die
Korruption der lokalen Gouverneure. Die Architekten der Verfassung haben neue
Begriffe und Konzepte eingefügt, die in ihren Gesprächen als erste Schritte in Richtung
einer Modernisierung Irans angesehen werden. Die Debatten zwischen Gegnern und
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Anhängern des Konstitutionalismus waren die ersten Konflikte zwischen den Vertretern
der Tradition und der Moderne im Iran. Für ein besseres Verständnis dieser Atmosphäre
erscheint ein kurzer Bericht dieser Gespräche in diesem Kapitel. Der relevante Punkt ist,
dass die religiösen Minderheiten ernsthaft zu der konstitutionellen Revolution von 1906
beigetragen haben. Es ist interessant, dass in dem revolutionären Milieu, wo das ganze
Volk zur Reformation geeinigt war, die fiqh-orientierten Meinungen über die religiösen
Minderheiten ignoriert wurden. Der Punkt wird bei der vorgeschlagenen neuen Methode
des ijtihād im fünften Kapitel verwendet, wo es um eine Lösung für die Verbesserung des
rechtlichen Status der iranischen religiösen Minderheiten geht.
Kapitel drei befasst sich mit der großen Errungenschaft der Revolution, d.h. der
Kodifizierung der Verfassung (1906) und ihrer Ergänzung (1907). Durch die Einführung
der Autoren der Verfassung und ihrer Methode versucht die vorliegende Studie zu
beweisen, dass die Idee der Revolution ursprünglich von der aristokratischen und
intellektuellen Klasse der Gesellschaft geplant war. Der größte Teil des Kapitels befasst
sich mit der Analyse des Inhalts der Artikel, die die Rechte der religiösen Minderheiten
betreffen, und mit der Bedeutung der neuen Begriffe, die in der Verfassung Anwendung
fanden. In dem gleichen Kapitel versucht die Untersuchung die Annahme zu beweisen,
dass neben solchen Werken wie Yik Kalama [ein Wort: die Essenz der Moderne, eine
Abhandlung über kodifiziertes Recht], geschrieben von Mustashār al-Dawla im Jahre
1895, die Autoren der Verfassung verschiedene Modelle vor Augen hatten, einschließlich
der französischen, belgischen und osmanischen Verfassungen.
Kapitel drei fährt mit der Geschichte der Kodifizierung der Rechts- und
Verwaltungsvorschriften in der Pahlawi-Zeit fort. Wir werden sehen, dass Rezā Schāh
durch seine Kraft und Autorität, eine neue Dynastie gründete und die Modernisierung in
verschiedenen Aspekten zu erweitern versuchte. Die Kodifizierung des Zivil- und
Strafgesetzbuches, was der Wunsch der Revolutionäre von 1906 war, verwirklichte sich
in jener Zeit. Nach der Kodifizierung des Code civile konnte, Rezā Schāh das Recht der
Kapitulation für Ausländer, die im Iran lebten, beenden. Die säkulare Haltung vom
Pahlawi-Regim und die Entwicklung der Modernisierung zu jener Zeit gab den religiösen
Minderheiten das Gefühl, einen etwas besseren rechtlichen Status in der neuen Situation
gewonnen zu haben. Allerdings stellte sich heraus, dass das Regime im Großen und
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Ganzen jetzt den Nationalismus und die iranische Identität als eine neue Ideologie den
religiösen Tendenzen gegenüber bevorzugte. Die

religiösen Gruppen hatten den

Eindruck, verloren zu haben. Neben dem despotischen Verhalten des Regimes und dem
ausländischen Druck für die Durchführung einiger internationaler Bündnisse, war die
gewählte Strategie nicht kompatibel mit den sozialen Tatsachen; das waren die
wichtigsten Faktoren, die die meisten Menschen, einschließlich der religiösen
Minderheiten, zu dem Glauben brachten, das Regime sei unverbesserlich; sie
protestierten gegen Muhammad Rezā Schāh, um eine Änderung der herrschenden Politik
und Regierung zugunsten einer demokratischeren zu gewinnen, also gleiche Rechte und
mehr Freiheit.
Kapitel vier ist der Erklärung von Entwicklungen zur Zeit der Islamischen
Republik gewidmet. 1979 gab es einen Konsens zwischen den verschiedenen Gruppen
der Gesellschaft und Politik für eine unvermeidliche Alternative zum Pahlawi Regime.
Die religiösen Führer, insbesondere Ayatollah Khomeini, der einen tief greifenden
Einfluss auf die Bevölkerung hatte, verlangten allmählich eine islamische Regierung, in
der alle Anforderungen erfüllt werden würden. Dementsprechend gelangten die religiösen
Führer nach der Revolution zur Islamisierung der Verfassung sowie andrer Gesetze und
Verordnungen aus dem Erbe des früheren Regimes. Das Kapitel enthält die Geschichte
der Vorbereitung der ersten Entwürfe der Verfassung von 1979 und dann die
Verbesserungen, die zur Kodifizierung der letzten Version führten. Darüber hinaus
werden die neuen Begriffe und die Artikel analysiert, die eine Verbindung haben mit den
Rechten der religiösen Minderheiten in der Verfassung, dem Bürgerlichem Gesetzbuch,
dem Islamischen Strafgesetzbuch, und anderen Vorschriften in der betreffenden Periode.
Der entscheidende Punkt ist, dass die religiösen Minderheiten, welche über ein Prozent
der Bevölkerung sind, einen schlechteren rechtlichen Status in den Rechts- und
Verwaltungsvorschriften der neuen Zeit bekamen und wieder mehr oder weniger

als

dhimma galten. Abgesehen vom Radikalismus in den frühen post-revolutionären Jahren,
und trotz der islamischen Färbung der Rechts- und Verwaltungsvorschriften, kann man
während der Islamischen Republik einen säkularen (orfi) Prozess finden, mit einer Art
religiös- legitimer Färbung basierend auf einer " totalitären Haltung".
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Man könnte es auch für "Rationalität" unter den Gesetzgebern halten. Der
Prozess basiert offenbar auf der Grundlage dieser sozialwissenschaftlichen Regel, dass
Säkularismus ständig die Folge Radikalismus ist. Von diesem Zeitpunkt an, bei dem
Prozess der Islamisierung der Gesetze, ist die Regierung nicht zurückgekehrt zu jizya,
kharāj, und anderen Vorschriften, wie in schiitischem fiqh beschrieben. Wir werden
sehen, dass die Säkularisierung langsam bei dem Prozess der Modernisierung weitergeht,
und gestärkt wird durch die Einrichtung von einer neuen Institution, d.h. dem "Der Rat
zur Feststellung der Regierungsinteressen" (majmaÝ tashkhÐÒ maÒlaÎa), in der Verfassung
und in dem politischen System. Der Rat ratifizierte doch einige Regelungen zu Gunsten
der religiösen Minderheiten.
Im Kapitel Fünf, als Abschluss der Arbeit, werde ich unter Hinweis auf die
Lektionen, die sich aus der Geschichte ableiten lassen, und basierend auf schiitischen
Quellen und Methoden, zwei parallele Wege anbieten als Lösung zur Verbesserung des
rechtlichen Status der religiösen Minderheiten im Iran. Die Lösung, die man als eine
neue Methode des ijtihād betrachten kann, ist nicht nur subjektiv, sie scheint vielmehr mit
den Tatsachen der iranischen Gesellschaft in Übereinstimmung zu sein.
Dieser Studie liegt in mehrfacher Hinsicht eine phänomenologische Methode zu
Grunde. Im Gegensatz zu einigen muslimischen Denkern, die versuchen, einige Aspekte
der Rechte der religiösen Minderheiten in den muslimischen Quellen und Gesellschaften
zu unterstreichen und andere Aspekte zu leugnen, versucht diese Untersuchung eine
Prüfung von Rechten und Pflichten der religiösen Minderheiten als einem Phänomen in
den islamischen Quellen sowie iranischen Rechts- und Verwaltungsvorschriften, wie sie
per se erschienen sind. Auf diesem Wege ließen sich vielleicht die größten Hindernisse
für die Durchführung und Einhaltung der Rechte von Nicht-Muslimen als Bürgern
herausfinden.

Stichwörter: Shitisches Recht, Iranisches Gesetz, Religiöse Minderheiten, Rationalität
und Modernität im Iran.
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